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Untteb States Court of appeals 

District of Columbia 


No. 9304 


Joseph Ottenstein, T/A District News Company and 
New Amsterdam Casualty Company, 

Appellants, 


vs. 


Theodore Britton, Deputy Commissioner, United State? 
Employees 7 Compensation Commission and 
Odessa J. Larmer, 

Appellees. 


BRIEF FOR APPELLANTS 


Appeal from the District Court of the United States 
for the District of Columbia 


JURISDICTIONAL STATEMENT 

i 

This case is an appeal from a final judgment of the 
District Court of the United States for the District of 
Columbia, which dismissed the Complaint filed by the apj 
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pellants. Appellate jurisdiction is vested in this Court 
by action of March 3, 1891, C. 517, Section 6 (26 ST. 828), 
and amendments; U.S.C. Title 28, Section 225. 

Jurisdiction in the District Court of the United States 
for the District of Columbia was based upon Title 2, Sec¬ 
tion 301 of the 1940 Code of Laws for the District of Co¬ 
lumbia and acts of Congress as cited therein. 

The Complaint in the District Court was one for an in¬ 
junction under the compensation statute wherein the ap¬ 
pellants attempted to restrain the enforcement of a com¬ 
pensation order and award made by the appellee in a 
workmen’s compensation proceeding held before the Dis¬ 
trict of Columbia Compensation Commission. 

! STATEMENT OF CASE 

On January 3, 1943, Robert S. Larmer, a minor, was 
in the employ of the appellant Joseph Ottenstein and 
while in the course of this employment and while riding 
on an automobile truck in the District of Columbia, sus¬ 
tained personal injury resulting in his death on said day. 
Thereafter a claim for compensation benefits was filed by 
Odessa Jeanne Larmer, his mother, which claim was con¬ 
troverted by the employer and the appellee, New Amster¬ 
dam Casualty Company, the insurance carrier, on the 
ground that Mrs. Larmer was not dependent upon her 
son at the time of his death nor had she been dependent 
upon anyone or in need of financial assistance from the 
time of his death up to the hearing of the claim. A formal 
hearing was had by the appellee commissioner on Sep¬ 
tember 27, 1945, and he thereafter on November 23, 1945, 
issued a compensation order finding that at the time of 
the minor’s death, his contribution of his earnings to his 
mother was necessary for her support; that her de¬ 
pendency continued up to the time of the hearing and that 



she was a dependent parent. Appellants were ordered to 
pay compensation benefits to the mother under said award). 
(App. 7a-lla). j 

Joseph Ottenstein, employer of the deceased, testified 
that the boy had worked in his employ a year or two prioi* 
to his death, after school, on Saturdays and Sundays and 
during vacation periods; that his earnings during weeks 
when he worked seven days were as high as $54.00 and in 
1942 for an eight week period during the summer averaged 
$33.00 to $35.00 and averaged $17.12 per week; that hi^ 
accident occurred during Christmas vacation period and 
the boy intended to return to school the day following hi^ 
accident. 

Mrs. Odessa Jeanne Larmer testified that she vas the 
mother of Bobert S. Larmer and that at the time of his 
death, her son was residing with her in the District oij 
Columbia; that his earnings for the year preceding his 
death were $890.30; that she was employed by Lenders, 
Inc.; that a young lady shared her apartment and exposes 
of the apartment after the death of her son; that this 
was necessary for her living; that her son prior to his 
death turned over the money he earned to her; that in| 
January of 1943, she received a salary of $125 per moith; 
which from that time until November 23, 1945 increased 
to $165 per month; that her apartment consisted of a bed 
room, living room and kitchen and the monthly rent was 
$53.00 which included the utilities; that at the time of th^ 
informal conference held at the Workmen’s Compensation 
Commission on February 12, 1943, she was not indebted 
to anyone, but previous to that time owed a debt of $250.00 
on a loan; that she paid said loan out of $500.00 in insur¬ 
ance money received following the death of her father; 
that she owned no real estate; that her personal property 
consisted of household goods and a bank account amount^ 
ing to $380.00; that she paid at the time of her son’4 
death $15.00 weekly for food, her car fare which required 
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the purchase of a street car pass and two bus fares a day, 
that she gave her son car fare to go to school and work, 
lunch money for school and when working, and expended 
money for clothes, cleaning bills and laundry; that with 
the exception of the summer periods, her son was entirely 
dependent on her; that a young lady moved into her apart¬ 
ment to help with the expenses the day after her son’s 
death; that the income turned over to her by him from 
the Fall of the year preceding his death up until the time 
of his death was not sufficient for all expenses but that 
she had not spent what he had made in the summer; that 
after the boy’s death, her grocery bills and clothing bills 
were reduced but the other expenses were the same; that 
her personal expenses diminished; that she was divorced 
from her husband in the State of Florida and received no 
support from her former husband; that she received $1,000 
from insurance on her son’s life and spent $700 of the 
money on a trip to Colorado and in the purchase of clothes 
or something; that the lady sharing the apartment with her 
shajed all of the expenses which totaled approximately $110 
a Month for everything; that the living expenses lessened 
wilh the death of her son; that from 1936 up to the time 
of her son’s death her standard of living had been prac- 
ti<ally the same; that in the year preceding the hearing 
sle had been ill in the hospital and had expended over 
£00 for hospital bills and doctor bills; that the sum of 
&10 for expenses did not include her clothing, car fare, 
amusements or beauty parlor. (App. 18a-38a). 

That following the award and order of the appellee com¬ 
missioner, the appellants instituted a Complaint for in¬ 
junction in the District Court of the United States for the 
District of Columbia. The appellee commissioner filed a 
motion to dismiss the Complaint and the motion after argu¬ 
ment was granted by the Court. This appeal then fol¬ 
lowed. (App. 38a-39a). 
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STATUTE INVOLVED 

Longshoremen’s and Harbor Worker’s Compensation 
Act which is the workmen’s compensation statute applicj 
able to the District of Columbia. The pertinent section 
therein is Section 9 as follows: “If the injury causes death! 
the compensation shall be known as a death benefit and 
shall be payable in the amount and to or for the benefit 
of the persons following # T * and for the support of each 
parent, or grandparent, of the deceased if dependent upon 
him at the time of the injury, 25 per centum of such wage^ 
during such dependency.” 

STATEMENT OF POINTS 

| 

I 

1. The Court erred in granting the motion to dismiss 
filed by the appellees. 

* 

SUMMARY OF ARGUMENT 

. 

* 

1 . There was no dependency at the time of death, nor 
has there been any thereafter . t 

ARGUMENT 

i 

Counsel fully realize that in these matters there is 
yardstick available which can be used in determi n ing de^ 
pendency and that certain individuals may need more in¬ 
come to live on than others. However, compensation bene¬ 
fits are not to be awarded as a reward or gratuity nor are 
they to be ordered where they will change the station in 
life of the claimant, simply because of the death of an in¬ 
dividual while in the course of his employment. Unless a 
dependency exists which will lower the manner of living 
of the claimant, compensation, benefits should not be deh 
creed. This does not preclude payments at a later date 
should a dependency then exist. 
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The testimony of Mrs. Larmer discloses not only that 
her living expenses decreased following the death of her 
son but that her income steadily increased. 

Counsel for the appellees contended in the lower Court 
and will probably contend here that the findings of fact 
of the Deputy Commissioner supported by evidence should 
be regarded as final and conclusive and not subject to 
judicial review. It was insisted in the case of Fidelity and 
Casualty Company of New York vs. Burris, 61 App. D. C. 
228, that the Court was bound by the findings of fact of 
the Deputy Commissioner, but on page 229 of that de¬ 
cision the Court stated: 

‘*It is first insisted that both the lower Court and 
ours are bound by the findings of fact of the Deputy 
Commissioner, but it is sufficient to say as to this that 
we have many times held that, upon a review of the 
iecord made before the Deputy Commissioner, our 
duty is to determine whether his order was or was not 
in accordance with law, and this depends upon 
i whether the testimony taken before the Deputy Com- 
1 missioner will sustain his findings.” 

There can be no question but that the reviewing Court 
must consider the evidence taken before the Deputy Com- 
ndssioner in a compensation case where the finding of de¬ 
pendency which is attacked on appeal is based on the whole 
evidence such as the case here. Such a consideration should 
resolve this case in favor of appellants. 

The United States Court of Appeals in the case of Lon¬ 
don Guarantee & Accident Co. vs. Hoage, 64 App. D. C. 105, 
stated this to be a fact and on page 105 stated: 

1 ‘As the finding is based on the whole evidence, we 
must ourselves have recourse to it to determine if 
there is any to support the conclusion/’ 

The Court in this decision defined the word “dependent” 
and referred to the fact that all questions of dependency 
should be determined as of the time of the injury. Lan- 



guage of the Court which it is felt is particularly appro¬ 
priate to the situation involved in the case before the Coxjirt 
is found on page 106, where the Court stated: 

“We think the word ‘dependent’, as used in the 
statute, does not include one who, by the exercise of 
such efforts as he reasonably ought to exert, is able 
to sustain himself and his family in a manner befitting 
his position in life. Gherardi vs. Connecticut Co., 92 
Conn. 454, 103 A. 668. In other words, that one whose 
own efforts produce sufficient means to supply the 
reasonable necessities of himself and family, accord¬ 
ing to their position in life, is not a dependent witliin 
the meaning of the statute.” 

i 

Certainly from the record in this case, the mother of tjhe 
deceased was not a dependent within the meaning of the 
statute. 


This question of dependency is discussed in the case j of 
Federal Underwriters Exchange vs. Halt, 182 S. W.. 2d 703, 
Supreme Court of Texas, 1944. The Court in that decision 
referred to the Rock Island Bridge & Iron Works vs. in¬ 
dustrial Commission decision, 287 HI. 648, 122 N. E. 800, 
831, wherein the following definition was given on page 7(k>: 

“In law a dependent is one who is sustained by an¬ 
other, or relies for support upon the aid of another, 
who looks to another for support, and relies on an¬ 
other for reasonable necessaries consistent with the 
dependent’s position in life.” 

In the aforementioned Texas case, the sister of a de¬ 
ceased boy contended that she was dependent upon l^er 
deceased minor brother for support. The Court, in a re¬ 
view of facts which counsel feel are analogous to the situ¬ 
ation presently before the Court, found that the sister vfas 
not relying upon her minor brother at the time of his death 
to furnish her any part of the support requisite to enable 
her to live consistent with her position in life. It appears 
here that at no time did Mrs. Larmer rely upon her de¬ 
ceased son for any part of the support requisite to enable 
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her to live consistent with her position in life. Before the 
death of her son his income in the winter time and at the 
time of his accident was insufficient to pay for his own 
expenses and consequently it was necessary for the mother 
to maintain the son and therefore after his death her fi¬ 
nancial burden was relieved. It appears that at no time 
during the period from 1936 to the time of the hearing did 
the mother have any financial worries, nor was she either 
partially or totally dependent upon her deceased son. 

The Compensation Act does not contemplate support 
for any save the dependent, and one cannot be said to be 
a dependent who has sufficient means at hand for supplying 
present necessities, judging these according to the class 
and position in life of the alleged dependent, Blanton vs. 
Wheeler and Howes Co., 91 Conn. 231, 99 A. 494, and the 
Courts have consistently indicated that persons who are 
within the class of dependents cannot refrain from the use 
of resources, including ability to work, reasonably avail¬ 
able to them for their support under all the circumstances 
of the case and thereby make themselves dependent. De¬ 
pendency does not arise upon mere proof that contributions 
have been made. It must be shown that the contributions 
were made and relied upon by the claimant or claimants 
for their support, according to their needs, judged by the 
class and position in life of the recipient. Glen Falls In¬ 
demnity Co. vs. Gordon, 193 S.E. 96, Ct. of App. of Ga., 
1937. 

And see the case of Panama City Stevedore & Co. vs. 
Pad,gett, 149 Fla. 687, 6 So. (2nd) 822, where the Court 
on page 689 said: 

“It is settled law that dependency is not supported 
by moral or statutory obligation of the child to sup¬ 
port the parent. It must be shown that the claimant 
is, as from physical or mental incapacity or lack of 
1 means, dependent upon the deceased for support... ” 


An interesting case is that of Rodesky vs. City of Pater¬ 
son, 17 A. 2d 49,19 N. J. Misc. 35, a recent case decided in 
1940 where the brother of a deceased fireman killed in the 
line of duty attempted to secure compensation benefits on 
the ground of dependency. It appeared that the claimant 
was gainfully employed at the rate of $27.50 a week and 
that his household consisted of himself and his wife. It 
further appeared that the petitioner possessed two separ¬ 
ate bank accounts, derived primarily by savings from'his 
earnings and through his own personal thrift, and that the 
deceased had paid the petitioner $10.00 a week for board 
and the monthly rent for the premises occupied by the pe- 
, titioner in the amount of $45.00. The Commissioner 1 , in 
denying the claim of dependency stated on Page 50: 

‘‘In the present case it is not enough that the pe¬ 
titioner bore to the deceased one of the degrees} of 
relationship enumerated under R. S. 1937, 34:15-[L3, 
N.J.S.A. 34-15: 13, but it was encumbent upon him 
to go further and establish dependency in fact—wholly 
or partially, upon the said dependent at the time 'of 
the accident and death. The evidence fails to disclose 
such proof. While it is true that the petitioner re¬ 
ceived a benefit from the decedent, benefit and depen¬ 
dency are not synonymous and interchangeable terms/’ 

i 

Our Court has reiterated this fact on a number of occa¬ 
sions in the cases of Liberty Mutual Insurance Co. ps. 
Eoage , 62 App. D. C. 189, Lumbermen's Mutual Casualty 
Co. vs. Eoage , 61 App. D. C. 171, and in other cases. 

It is counsel’s position that the mother of the deceased 
was not dependent upon the deceased at the time of his 
death, nor has she been any time thereafter. 

j 

The Court can take judicial knowledge of the fact that 
there are many families in this land of ours living on less 
income than this claimant here had for herself alone. 

I 

An examination of the record in this case cannot lead 
any fair minded person but to the opinion that the ap- 
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pellee commissioner was not justified in his finding of 
dependency. Should this award be sanctioned it would 
appear that there is little chance of persuading the Com¬ 
pensation Commission that unless one’s own efforts do 
not supply the reasonable necessities of living that there 
is no dependency. 


CONCLUSION 

It is respectfully submitted that the trial Court erred 
in granting appellees’ motion to dismiss the Complaint 
and that the judgment of the lower Court should be re¬ 
versed. 

Respectfully submitted , 

Richard W. Galiher 
Julian H. Reis 
Woodward Building 
Washington, D. C. 

Attorneys for Appellants 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

i Filed Dec. 10, 1945~ 

Charles E. Stewart, Clerk 

Civil Action No. 32006 

JOSEPH OTTENSTEIN, t/a 
District News Company 
2216 6th St., N. E. 

Washington, D. C., and 

NEW AMSTERDAM CASUALTY COMPANY, 
a corporation, 

Woodward Bldg. 

Washington, D. C., 

Plaintiffs 


vs. 

THEODORE BRITTON, DEPUTY COMMISSIONER, 
District of Columbia Compensation District, 

U. S. Employees’ Compensation Commission, 

Lincoln Bldg., 514 10th St., N. W. 

Washington, D. C. 

Defendant 

Complaint for Injunction TJ'nder Compensation Statute 

The plaintiffs Joseph Ottenstein, t/a District News Com¬ 
pany, and the New Amsterdam Casualty Company, a cor¬ 
poration, by their Bill of complaint filed herein respectfully 
represent to this honorable Court as follows: 

1. That the plaintiff Joseph Ottenstein, an adult citizen 
of the United States, and a resident of the District of Co¬ 
lumbia, was on January 3,1943 operating the District News 
Company at 2216 6th St., N. W., Washington, D. C., and 
brings this suit in his own right as an employer in the 
District of Columbia. 



2. That the plaintiff New Amsterdam Casualty Com¬ 
pany is a corporation doing business in the District) of 
Columbia and files this suit in its own right as an insurance 
carrier for Joseph Ottenstein, t/a District News Company. 

3. That the defendant Theodore Britton is an acjult 
citizen of the United States, a resident of the District of 
Columbia and is sued in his official capacity as Deputy 
Commissioner of the United States Employees’ Compensa¬ 
tion Commission for the District of Columbia. 

4. That in accordance with the provisions of an Act of 
Congress approved March 4,1927 (44 Stat. L. 1424) which is 
known as the Longshoremen and Harbor Workers’ Com¬ 
pensation Act., made applicable to certain employment^ in 
the District of Columbia by an act of Congress approved 
May 17, 1928 (45 Stat. L. 600) plaintiff insurance carrier 
had issued to Joseph Ottenstein, t/a District News Com¬ 
pany, a certain policy of insurance securing the payment 

of compensation and medical benefits in case of jin- 
2 jury or death to the employees of said Joseph Ot¬ 
tenstein, t/a District News Company, rising out of 
and in the course of their employment. 

5. That on the 3rd day of January, 1943, one Robert S. 
Larmer was in the employ of Joseph Ottenstein at 2216 6th 
St,. N. W., Washington, D. C.; that said Robert S. Lanier 
on that day sustained personal injury resulting in his 
death, while working for his employer Joseph Ottenstein 
and while riding on an automobile truck which was oper¬ 
ated by another employee of said Joseph Ottenstein, wljen 
said truck drove across a depression in the public highway 
of one of the streets of the District of Columbia, whjch 
caused said Robert S. Larmer to be thrown from said truck 
resulting in his injury and subsequent death. That there¬ 
after a claim for compensation benefits was filed by Odessa 
Jeanne Larmer, mother of said Robert S. Larmer wh^ch 
claim was controverted by the employer and insurance chr- 
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rier on the ground that said Odessa Jeanne Larmer was 
not dependent upon said Robert S. Larmer at the time of 
his death, nor had she been dependent upon anyone or in 
need of financial assistance from the time of said death 
down to the hearing of the claim. 

6. That the defendant Deputy Commissioner thereupon 
ordered a formal hearing on said claim. Hearings were 
held on September 27, 1945. 

7. Following said hearing the defendant Deputy Com¬ 
missioner issued a compensation order, award of compen¬ 
sation on November 23, 1945, in which he found as a mat¬ 
ter of fact that: 

“that at the time of the employee’s injury and death 
his contribution of his earnings to his mother was ne¬ 
cessary for her support and she was a dependent par¬ 
ent within the meaning of the act; . . . ; that her de¬ 
pendency upon the employee has continued and is con¬ 
tinuing; ... ” 

An award was then made to the said claimant Odessa J. 
Larmer at the rate of $9.38 per week from January 3, 1943 
to November 17, 1945, inclusive, in the amount of $1,407 
and thereafter at said rate subject to the limitations of 
the Compensation act until further order of the Deputy 
Commissioner; that an award of a legal fee of $200.00 was 
also made to Attorney Thomas C. Bradley which was to 
be paid out of the accrued compensation. A copy of said 
compensation order, award of compensation is hereto at¬ 
tached and marked “Plaintiff’s Exhibit A” and prayed to 
be read as a part hereof and is hereby incorporated by 
reference. 

That said compensation order filed on November 
3 23, 1945 is “not in accordance with law” for the 

following reasons: 

1. The finding of the Deputy Commissioner that the 
claimant’s earnings were insufficient to cover the expenses 
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of maintaining the household and to pay for the necessities 
of life for herself and the employee was contrary to the 
evidence admitted in the record at the hearing on Sep¬ 
tember 27, 1945. 

2. The finding of the Deputy Commissioner that at the 
time of the employee’s injury and death his contribution 
of his earnings to his mother was necessary for her support 
and she was a dependent parent within the meaning of ihe 
act was not supported by the evidence produced at said 
hearing. 

3. The finding of the Deputy Commissioner that it 'jvas 
necessary for the claimant to allow an acquaintance to 
move into her apartment to share the expenses of main¬ 
taining the home and to help pay for the necessities of fife 
after the death of the employee was not supported by the 
evidence at the hearing. 

4. The finding of the Deputy Commissioner that al¬ 
though claimant’s earnings have increased to $165.00 jper 
month, added taxation and the increased cost of the ne¬ 
cessities of life have prevented any improvement in her 
financial condition was contrary to the evidence adduced 
at the hearing. 

i 

5. The finding of the Deputy Commissioner that it Was 
still necessary for claimant to permit an acquaintance to 
share her apartment in return for financial assistance in 
meeting the cost of the apartment and of the necessities of 
life in order to continue to live in the mode to which she 
was accustomed was contrary to the testimony and record 
at th ehearing. 

6. The finding of the Deputy Commissioner that the 
dependency of claimant continued and was continuing |was 
not based upon competent evidence produced at the heading. 

i 

7. The action of the Deputy Commissioner was and is 
arbitrary, capricious, predicated upon conjecture and Was 
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and is based upon testimony that was not substantial in 
nature, and was and is based upon no testimony whatsoever 
in many instances, and is therefore without basis of fact 
or law. His compensation order is therefore not in accord¬ 
ance with law. 

WHEREFORE, the premises considered, plaintiffs 
pray: 

1. That a U. S. writ of subpoena be issued by this Hon¬ 
orable Court against said defendant Theodore Britton, 
Deputy Commissioner, requiring him by a day certain to 
be therein named to appear herein and answer the exigen¬ 
cies of this bill of complaint. 

4 I 2. That the dependant deputy commissioner be 
i directed and required to file in this case the tran¬ 
script of the testimony adduced before him on September 
27,1945, together with all exhibits from the evidence before 
the Deputy Commissioner at the hearings. 

3. That an injunction issue pendente lite and perma¬ 
nently restraining the enforcement of said compensation 
order and award in whole or in part and requiring the de¬ 
fendant to vacate and set aside the same. 

4. That plaintiffs may have such other and further re¬ 
lief as the nature of the case may require and to the Court 
may seem just and proper. 

Joseph Ottenstein, t/a District News Company 

and 

New Amsterdam Casualty Company, a corporation 

by 

Richard W. Galiher 

their representative and agent 
Richard W. Galiher 
Julian H. Reis 
Attorneys for Plaintiffs 
Woodward Bdg. 

Washington, D. C. 
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District of Columbia, ss: 

i 

Richard W. Galiher, being first duly sworn according 
to law on oath deposes and says that he is attorney for 
Joseph Ottenstein, t/a District News Company and the 
New Amsterdam Casualty Company, a corporation, in! the 
above entitled compensation matter and is duly authorized 
by them to make this acknowledgement; that he has read 
the foregoing bill of complaint by him subscribed and 
knows the contents thereof; that the facts and matters 

I 

therein stated of his own knowledge are true and those 
stated upon information and belief he believes to be tifae. 

Richard W. Galiher j 

Subscribed and sworn to before me this 10th day of De¬ 
cember, 1945. 

i 

Helen K. Sasser 
Notary Public, D. C. j 

(Copy of findings of fact and award in full attached and 
marked “Plaintiffs’ Exhibit A”) 
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* * • • • 

I 

5 United States Employees’ Compensation Commission 
District of Columbia Compensation District 

I 

• • • • • 

I 

Compensation Order 
Award of Death Benefits 
Case No. 895-17 F 


Findings of Fact 

i 

| 

That on January 3, 1943, Robert S. Larmer, hereinafter 
referred to as the “ employee,’’ was in the employ of the 
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employer above named, whose address is 2216 6th Street, 
Northwest, Washington, District of Columbia; that the em¬ 
ployer was subject to the provisions of an Act of Congress 
approved May 17, 1928, entitled “An Act to provide com¬ 
pensation for disability or death resulting from injury to 
employees in certain employments in the District of Co¬ 
lumbia, and for other purposes”; that the liability of the 
employer for compensation under the said Act was insured 
by the New Amsterdam Casualty Company; that on the 
said day the employee herein, while performing service for 
the employer as a helper and while riding in one of the 
employer’s trucks in the performance of the duties of the 
employment, sustained personal injury when he fell from 
the rear of the said truck to the street in the 1300 block of 
H Street, N. W., Washington, D. C., suffering fracture of 
the skull, hemorrhage and shock, which injury resulted in 
his death on the same day; that the injury and death of 
the employee arose out of and in the course of the employ¬ 
ment; that written notice of injury and death was given 
to the Deputy Commissioner and to the employer 
6 within thirty days; that the employee was a minor, 
17 years of age, and a high school student; that the 
earnings of the employee in the employment from January 
1, 1942, to December 31, 1942, inclusive, the period of a 
year approximating the year next preceding his injury 
and death, were $890.30, or an average of $17.12 per week; 
that because of the employee’s minority and the fact that 
he was a student his employment by the employer was 
part-time employment after school hours during school 
term and full-time employment only during the periods 
when school was closed; that had the employee worked 
full time for the employer his earnings would have approxi¬ 
mated $1,465 for the year next preceding his injury and 
death, or an average of $28.00 per week; that with addi¬ 
tional schooling and experience in the employment and the 
advancement of age the employee’s earnings would have 
increased and by the time he would have reached his ma- 
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jority his earnings wonld have considerably exceeded 
$37.50 per week; that it is therefore found that the average 
weekly earnings of the employee, considering such expec¬ 
tancy of increased earnings, are $37.50; that the employee’s 
parents were divorced and he resided with his mother, Mrs. 
Odessa J. Larmer, who was born on June 12, 1894; i^hat 
the employee’s father made occasional gifts of money and 
clothing to him but made no contributions to the support 
of his mother; that at the time of the employee’s injury 
and death his mother was employed and her earnings for 
the calendar year of 1942 were $1,486.87, or an average of 
$123.91 per month; that her earnings were insufficient! to 
cover the expenses of maintaining the household and to pay 
for the necessities of life for herself and the employee; 
that the employee turned all his earnings over to his mother 
and she used them, together with her own earnings, to 
maintain the home and to pay monthly installments on a 
debt she had contracted; that at the time of the employee’s 
injury and death his contribution of his earnings to his 
mother was necessary for her support and she was a de¬ 
pendent parent within the meaning of the Act; that since 
the employee’s death his mother has received sums!of 
money from her deceased father’s estate and from the 
proceeds of insurance upon the employee’s life; that ihe 
greater part of the said sums were used by her in paying 
off the debt she had contracted prior to the employee’s 
death, to buy items of needed clothing, and to defray the 
expenses of a visit to see another son who was sei*v- 
7 ing with the Armed Forces in a distant Army caipp; 

that immediately following the injury and death iof 
the employee it was necessary for his mother to allow an 
acquaintance to move into her apartment to share the ex¬ 
penses of maintaining the home and to help pay for tjhe 
necessities of life; that since the injury and death of tjie 
employee his mother’s earnings have been gradually in¬ 
creased to $165 per month but that added taxation and the 
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increased cost of the necessities of life have prevented any 
improvement in her financial condition; that it is still ne¬ 
cessary for the employee’s mother to permit an acquaint¬ 
ance to share her apartment in return for financial assist¬ 
ance in meeting the cost of the apartment and of the ne¬ 
cessities of life in order to continue to live in the mode 
to which she is accustomed; that her dependency upon the 
employee has continued and is continuing; that as a de¬ 
pendent parent the employee’s mother is entitled to accrued 
death benefits at the rate of $9.38 per week (25% of $37.50) 
for 150 weeks, from January 3,1943, to November 17,1945, 
inclusive, in the amount of $1,407.00; that funeral services 
were rendered in behalf of the employee by W. W. Cham¬ 
bers Company, Undertakers, 517 11th Street, S. E., Wash¬ 
ington, D. C., the expenses of which were in excess of $200; 
that the employer and the insurance carrier are liable for 
the payment of $200 as funeral expenses, which amount 
has been paid; that the employer and the insurance carrier 
have paid nothing to Mrs. Odessa J. Larmer as death 
benefits. 

Upon the foregoing findings of fact, the Deputy Com¬ 
missioner makes the following 

Award 

That the employer, District News Company, and the in¬ 
surance carrier, New Amsterdam Casualty Company, shall 
pay to Mrs. Odessa J. Larmer death benefits as follows: 
150 weeks at the rate of $9.38 per week from January 3, 
1943, to November 17, 1945, inclusive, in the amount of 
$1,407, which amount is due and payable forthwith; and 
thereafter shall continue the payment of death benefits to 
Mrs. Odessa J. Larmer at the rate of $9.38 per week pay¬ 
able in bi-weekly installments subject to the limitations of 
the Act or until further order of the Deputy Commissioner. 
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A fee for legal services rendered the claimant in 
8 connection with this claim is approved in favor of 
Attorney Thomas C. Bradley, Colorado Building, 
Washington, D. C., in the amount of $200, the same toi be a 
lien upon and payable out of this award. 

Given under my hand at Washington, D. C., this twenty- 
third day of November, 1945. 

' ■ i 

I 

Deputy Commissioner 
District of Columbia Compensation District 
Proof of Service 

I hereby certify that a copy of the foregoing compensa¬ 
tion order was sent by registered mail to the claimant^ the 
employer, the insurance carrier and the attorney for! the 
claimant at the last known address of each as follows: [ 

Name Address j 

Mrs. Odessa J. Larmer_1412 Newton Street, N.| W. 

Washington, D. C. 

District News Company_2210 6th Street, N. |W., 

Washington, Dl C. 

New Amsterdam Casualty Company, 340 Woodward Bljlg., 

Washington, Dj C. 

Thomas C. Bradley, Esquire_Colorado Building, 

Washington, D.j C. 

Deputy Commissioner 

Mailed November 23, 1945 

The Deputy Commissioner: The claimant is rep- 
12 resented by Mr. Thomas C. Bradley and the respond¬ 
ents are represented by Mr. Julian H. Reis and Mr. 
Richard W. Galiher. 


i 


The Deputy Commissioner: The hearing in this case is 
being held upon the application of the New Amsterdam 
Casualty Company, the insurance carrier for Joseph Otten- 
stein, trading as District News Company, address, 
13 2216 Sixth Street, Northwest, Washington, D. C., 

the employer of Robert S. Larmer, deceased. 

From information in the file it appears that on January 
3, 1943, Robert S. Larmer, while employed as a helper by 
the District News Company and while riding in one of the 
company’s trucks in the performance of the duties of the 
employer, fell from the rear of the said truck in front of 
No. 1311 H Street, Northwest, Washington, D. C., striking 
his head on the pavement and suffering fracture of the 
skull, hemorrhage, and shock, which injury resulted in his 
death on the same day. 


• • • • # 


14 The Deputy Commissioner: Now, the claim has 
been controverted by the New Amsterdam Casualty 
Company, the insurance carrier for the employer. 

What are the grounds of the controversy, Mr. Galiher? 

Mr. Galiher: Our position is that there was no depend¬ 
ency at the time of Mr. Larmer’s death nor at any time dur¬ 
ing the period which has occurred from the time of death 
up to the present time, nor is there any dependency at this 
time. 

The Deputy Commissioner: Of course, all questions of 
dependency have to be determined as of the time of the in¬ 
jury. 

Mr. Galiher: Well, I merely made that statement as broad 
as I did because I believe there are decisions to the effect 
that at such time as this Commission might determine de- 
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pendency lapsed or ceased, payments can be discontinued 
until such time as the dependence again exist. 

The Deputy Commissioner: I have not seen any sqch 
decision. 

i 

15 Mr. Galiher: I would be glad to submit some au¬ 
thorities to you, and, as a matter of fact, I believe 
Mr. Boote has had occasion to look into the particular sit¬ 
uation at some time and has' prepared a memorandum 
about it 

Mr. Bradley: Who is that? 

i 

Mr. Galiher: Mr. Boote, who is counsel for the Comnjis- 
sion. 

i 

That is correct, isn’t it? Mr. Ward Boote is counsel? 

The Deputy Commissioner: He is General Counsel ^or 
the United States Employees’ Compensation Commission. 

There is no question about the employer-employee rela¬ 
tionship? 

Mr. Galiher: No, sir. 

The Deputy Commissioner: And no question on the is¬ 
sue of notice? 

i 

Mr. Galiher: No, sir. 

The Deputy Commissioner: Or of the injury and death, 
which is admitted, I understand. 

Mr. Galiher: Yes, sir. 

The Deputy Commissioner: Now, the file indicates that 
funeral services were rendered by W. W. Chambers Com¬ 
pany, undertakers, 517 Eleventh Street, Southeast, the ex¬ 
penses of which amounted to $730. The funeral expenses 
were paid by the employee’s father and, I believe, the fa¬ 
ther’s name is Charles T. Larmer. Is that correct? 

Mr. Bradley: Yes, sir. 


i 
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The Deputy Commissioner: And it further ap- 
16 pears from the file that the employer and the insur¬ 
ance carrier have reimbursed Mr. Charles T. Lar- 
mer in the amount of two hundred dollars on the funeral 
expenses. 


• • * • • 


The Deputy Commissioner: Now, about the wages of 
the employee. There is a statement in the file apparently 
submitted by Mr. Ottenstein, showing the earnings of the 
employee in this employment for the period January 1, 
1942, to December 31,1942, in the total amount of $890.30. 

Mr. Bradley: Is that December 1st? 

The Deputy Commissioner: That is, January 1st to De¬ 
cember 31, 1942. 

Mr. Bradley: $890.30, you say? 

The Deputy Commissioner: Yes. 

Mr. Galiher: We have a copy of that statement, which 
we would be glad to give you, Mr. Bradley. 


• • • • • 

17 The Deputy Commissioner: The issues appear to 
be dependency of the claimant and the average 
weekly earnings of the employee. 

• • • • • 


18 


Joseph Ottenstein 

• • • • • 
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By the Deputy Commissioner: 

Q. What is your full name? A. Joseph Ottenstein. 

Q. Keep your voice up, sir. What is your addres^? 
A. Business address, 2216 Sixth Street, Northwest. 

• * * # * 

Direct Examination 

• * # * • 

19 Q. What is your business, sir? 

• • • * • 

A. Wholesale distribution of newspapers and maga¬ 
zines. 

I 

Q. Under your name? A. Trading as District Ne\^s 
Company. 

Q. In the distribution of these papers you employ a 1<H 
of people ? A. Thirty, more or less. 

Q. And they are served by truck throughout the ci 
of Washington? A. Yes, sir. 

The Deputy Commissioner: Let the record show 
Mr. Ottenstein is the employer in this case. 

Mr. Bradley: Yes. I was coming to that. 

By Mr. Bradley: 

Q. Are you acquainted with the deceased, Robert S. 
Larmer, in this case? A. Yes, sir. 

Q. How long have you known him? A. Prom 

20 the time he came to my employ until his death. 



I 
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Q. Do you know when he came to your employ ? 
A. I don’t remember the date. 

Q. How long did he work for you. Do you know? A. 
A year or two; I don’t remember the dates. 

Q. Was he a full or part time employee ? A. Part time. 
Q. What days did he work? A. After school or Sat¬ 
urdays, Sundays; whenever he was available. When he 
didn’t go to school. In vacation time, he worked full time, 
I believe. 

Q. Did he work for you during the year 1942? A. Yes, 
he did. 

Q. Did he work that summer? A. Yes. 

Q. Did he work half days and whole days Saturday? 
A. I don’t know whether half days or full days. 

Q. Did he work every day after school? A. No; some 
days he stayed at home; if he had school work that kept him 
there. He did part time work; he worked by the hour. 

Q. What is that? A. He worked by the hour. 

Q. What did he do? A. He inserted newspapers and 
jumped for the route man. 

21 Q. You mean he put newspapers together? A. 
Yes, sir. 

Q.i And he went on the truck with the route man? A. 
Yes; he jumped the stuff. 

Q. What kind of boy was he? A. A very good boy. 

• • * * • 

30 Q. Now, in this statement that you submitted, 
showing his earnings for the year next preceding the 
date of his death, this statement indicates that he worked 
part time during the school term and during the vacation 
period he worked full time, seven days a week, and his earn¬ 
ings were as high as fifty-four dollars one week. A. I 
think that was one week that we give them a week’s pay 
for vacation, and if they don’t want to take it, we give 


them the week anyway. That was the week because it drops 
down again the next week. 

Q. To $33.05. A. And the previous one is what? 

Q. Fifty-four dollars. A. Before that? 

Q. Well, reading that: June 19, 1942, to June 25th, 
$33.25; June 26th to July 2, 1942, $54; July 3, 1942, 
31 to July 9th, $33.05; July 10th to July 16,1942, $34.25; 

and then for a period of eight weeks his pay was Jn 
the neighborhood of thirty-three to thirty-five dollars. ^V. 
Yes. 

Q. That indicated he was working seven days a week, 
did it not? A. Yes. That fifty-four dollars, I think, in¬ 
cluded a vacation bonus and was in lieu of vacation. 

Q. Now,— A. (interposing) And then the Christmas 
week, you will find in there an extra amount. They get 
the same at Christmas time. I don’t know what it was }n 
his case, but every worker would get a week some time in 
December. 

Q. December 18th to December 24th? A. Something 
like that. 

Q. You have indicated that he received $35.40 for tlje 
week following that, December 25th through December 
31st, you have indicated that he was paid $42. A. I had 
been giving them a week, the vacation week, and the previ¬ 
ous week was lower. 

Q. Yes. December 11th to December 17th was $21. 

Mr. Galiher: He worked two days, and that must have 
been the week he had in mind for the bonus. 

• * * * • j 

l 

I 

34 Cross Examination 

* * • • • 

i 

j 

Q. You expected him at the time of his death to return 
to school the following Fall? A. The following day. 
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Q. On the day following, he was going to school! A. 
He was attending school that week. He worked for a week. 
There was no school. It was Christmas vacation. 

Mr. Galiher. That is all. 


• • • • • 


35 Mrs. Odessa Jeanne Larmer 

the claimant herein, was called as a witness for and 
in her own behalf, and being then and there duly sworn by 
the Deputy Commissioner, assumed the witness stand and, 
upon examination testified as follows: 

Examination by the Deputy Commissioner 

By the Deputy Commissioner: 

Q. Will you state your full name! A. Odessa Jeanne 
Larmer. 

Q.| What is your address! A. 1412 Newton Street, 
Northwest. 

Q. 1412 Newton Street, Northwest. A. Yes, sir. 

The Deputy Commissioner: All right, Mr. Bradley. 

Direct Examination 


By Mr. Bradley: 

Q. Mrs. Larmer, you are the mother of Robert S. Lar¬ 
mer! A. I am. 

Q. The employee in this case! A. Yes, sir. 

Q.i At the time of his unfortunate death, you lived at 
i 1412 Newton Street! A. Yes, sir. 

36 Q. With him! A. Yes, sir. 

Q. Did anyone else live there with you! A. No. 
Q. At that time he was employed with the News Com¬ 
pany, the District News Company, I believe! A. Yes. 


Q. And his earnings for the year preceding his deatlh 
were accurately stated as shown, in the record shown, 
$890.30! A. Yes. 

Q. Were you then employed, Mrs. Larmerf A. Ye^, 
sir, I was. 

Q. Were you then employed by the Lenders, Incorpor¬ 
ated! A. The name of the firm at that time was Public 
Small Loans. 


By the Deputy Commissioner: 


Q. Are you still employed by the same firm! A. Yes. 
By Mr. Bradley: 

Q. Was it necessary, Mrs. Larmer, for you to suppl^* 
any addition to your income after the death of your son! 


A. Yes. 


Mr. Galiher: I don’t understand the question. 
By Mr. Bradley: 


37 Q. Was it necessary to have more income to liv^ 
at this same place after he died! Did you take l\i 
roomers or boarders! A. I didn’t take roomers. A youn& 
lady shares the apartment with me. 

Q. You have somebody that shares the .expenses of your 
apartment after the death of your son! A. Yes. 

Q. You still have someone there at the place! A. Yes, 


sir. 


Q. That is necessary for your living! A- Yes, sir. 

Q. Mrs. Larmer, what became of the money your son 
earned! Did he turn it over to you or keep it himself! 

Mr. Galiher: I submit that counsel is not testifying and 
the witness should be permitted to testify herself. 


Mr. Bradley: I am testifying! 

The Deputy Commissioner: Do not lead the witness. 
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By Mr. Bradley: 

Q. What happened? What became of the money your 
son Robert earned? A. I used it for keeping up the 
apartment and paying our expenses. 

Q. Did he make that use of it or give it to you to make 
that use of it? A. He gave it to me. 

Q. That was added to your income, and I think 

38 you stated it was necessary to carry on living there 
with him? A. Yes. 

Q. Do you have any other income outside of your earn¬ 
ings? A. No, sir. 

Q. What was it in January, 1943? A. I think it was 
$125 a month at that time. 

Q. By the month you were paid or by the week? A. 
We are paid every two weeks. 

By the Deputy Commissioner: 

Q. That is your earnings you are stating? A. Yes. 

Q. Your earnings in January, 1943, were $125 a month? 
A. i They were either that or I got a raise shortly after and 
raised it to that. 

Q. $125 a month? A. Yes. 

By Mr. Bradley: 

Q. What are your earnings now, Mrs. Larmer? A. 
$165 a month. 

Q. $165 a month? A. Yes. 

Q. I want to ask you now: Were you dependent on your 
son’s earnings to carry on? 

Mr. Galiher: I submit that the proper foundation 

39 • has not been laid, Mr. Britton. 

The Deputy Commissioner: I see no objection to 
that question. Go ahead and answer. 

The Witness: Yes. 

Mr. Bradley: I think that is all I have to ask. 



The Deputy Commissioner: That is the allegation 
the claim. 


Cross-Examination 


ini 
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By Mr. Galiher: 

Q. Mrs. Larmer, do you remember stating at the 
time of the informal hearing held at this office that you re¬ 
ceived $135 a month at the time of your son's death? A. 

I think that is what it was, $125, and I received an increase 
at that month, and then I got one later on too. 

Q. Then isn't it true that you were receiving $135 aj 
month? A. Preceding, I don't think I was. 

Q. During the month that your son met his death? A.j 
During the month? It was only the 3rd of January, and 
I am not sure that I got the raise that month or February .j 
I could give you the figures very easily. I can get the datesj 

Q. Do you recall testifying at the time of the informal 
hearing that the figure was $135? A. And I told them I 
was getting $135? I wasn't making $135 when I made that 
statement. 

40 Q. Where were you living at the time of your 
son's injury? A. 1412 Newton Street, Northwest.! 

Q. How large a place is that? A. I have a bedroom^ 
living room, and kitchen. 

Q. Who lived at the premises at the time? A. No one 
lived there but Robert and I at the time. 

Q. What was your monthly rent? A. The rent is $53 
a month. 

Q. Did it include your utilities ? A. It does. 

Q. Now, will you tell us why you could not live on a 
hundred twenty-five or a hundred thirty-five dollars a • 
month at that time? 

Mr. Bradley: I object to that, if your Honor please. 

The Witness: Well, I imagine— 
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Mr. Bradley (interposing): That calls for too much 
speculation. 

The Deputy Commissioner: It calls for a rather long in¬ 
volved explanation, I am sure, but if Mrs. Larmer is pre¬ 
pared to answer the question in one statement, I see no ob¬ 
jection to her doing so. 

The Witness: Well, I have always had a high standard 
of living and I tried to keep it up, and I still do. That is 
the only way I can answer it. 

By Mr. Galiher: 

41 Q. Did you have any debts at that time? 

Mr. Bradley: I object to that. It would not make 
any difference if you had debts. That would not go into 
the question of living. 

Mr. Galiher: That, of course, Mr. Britton, would affect 
her standard of living. 

The Deputy Commissioner: I think that her complete 
financial condition is pertinent, and I think we ought to 
know exactly the details of all her income and all her ex¬ 
penses, including debts. 

Mr. Bradley: I can’t see that. I don’t know whether my 
debts would have anything to do with the standard of liv¬ 
ing. 

The Deputy Commissioner: I think we ought to know all 
the details. 

Will you read the question? 

* The Reporter (reading): 

“Q. Did you have any debts at that time?” 

The Witness: Yes; I had one loan at that time. 



By Mr. Galiher: 

Q. One loan at that time ? A. Yes, sir. 

Q. What was the amount of that loan? A. I think it 
was $250, and I am not positive about that. 

Q. How much did you pay back on that loan each month :* 
A. I think it was $24.37 a month, or less, something 

42 like that. No, less than that; it was less than that. 

Q. I ask you, Mrs. Larmer, if you didn’t make 
the statement at this office when you were down here befor j 
that you were not indebted to anyone ? 

Mr. Bradley: When ? | 

Mr. Galiher: At the conference which was held down! 
here at which time she made the statement. 

The Witness: I wasn’t at that time when I made thatj 
statement. I didn’t owe anybody anything. 

The Deputy Commissioner: You refer to the conference! 
which was held in this office on February 12, 1943? 

By Mr. Galiher: 

Q. Well, at that time you didn’t owe anyone and youj 
didn’t have that loan? A. No; I had paid it up. 

Well, I will tell you: I received some insurance from myl 
father’s death, and I took the money and paid it up. 

Q. WTiat was the amount of insurance you received from! 
your father’s death? 

Mr. Bradley: I object to that. That is going entirely 
too far into the woman’s private affairs. 

(At this point there was a discussion had between thej 
Deputy Commissioner and counsel for the respective par-| 
ties, which, at the direction of the Deputy Commissioner,! 
was not recorded and, following which, this then oc-! 

43 cur red:) 
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The Deputy Commissioner: The objection is over¬ 
ruled. 

The Witness: Five hundred dollars: 

By Mr. Galiher: 

Q. At the time of your son’s death, Mrs. Larmer, what 
real estate did you own or have an interest in ? A. None. 

Q. What personal property did you have, and I am in¬ 
cluding hank accounts, moneys in your possession, and per¬ 
sonal property of any value. A. None, except my house¬ 
hold goods. That is mine. 

Q. Do you have a bank account? A. No. 

Q. What did you do with the five hundred dollars that 
you received from your father’s estate? A. I just told 
you I paid up this $250 loan and bought some things I 
needed that I had been doing without. 

Q. Well, then— 

The Deputy Commissioner (interposing): Items of 
clothing, perhaps? 

The Witness: Clothing, exactly. 

By Mr. Bradley: 

Q. Then at the time of your son’s death, you had actu¬ 
ally no debts? A. That it right. 

Q. What were your ordinary living expenses dur- 
44 ing the course of an average month during that 
period? A. Well, as I said, I have previously 
stated the rent was $53 a month. Approximately it ran fif¬ 
teen dollars a week for food. My car fare runs a street 
car pass and usually two bus fares a day. I work in Vir¬ 
ginia, and I also gave Robert car fare to go to school and 
go to work, lunch money for school and lunch money when 
he went to work, clothes, cleaning bills, laundry. 

Q. That was all true up to the date of his death? A. 
Oh, yes, we had them. 
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Q. In other words, he was dependent on you because he 
didn’t make enough of his income to pay these things him- ! 
self? A. • Well, neither would I. I had to have what he had 
to pay them. 

Q. How much do you figure you gave him each week 
for his expenses? A. I could not answer that because I 
never dreamed of having to make an accounting for it. 

Q. Well, Mrs. Larmer, in the winter time— 

The Deputy Commissioner (interposing): Could you 
approximate it, Mrs. Larmer? 

The witness: I usually gave him anywhere from thirty- 
five to fifty cents a day for lunch; his school tickets thirty 
cents a week besides, and he had to have car fare when ho 
went to work. 

45 By Mr. Galiher: j 

Q. Exclusive of thi summer time, his income was ! 
very small ? A. Yes; it was very small. 

Q. And during this period he never earned enough to | 
pay for his own support? A. I doubt it. In fact, I am 
sure he didn’t. 

Q. In other words, with the exception of the summer 
periods, he was entirely dependent on you? A. I sup¬ 
pose that would be true. 

Q. And that is true on the date of his death because it 
was in the winter time? A. That is true. Well, he , 
worked during the winter time, put in some time. He | 
usually worked three weeks in December. He left the Cen- ! 
tral High School the week before Christmas because his 
grades were high enough for them to release him from 
school. He worked the week before Christmas and the two 

I 

weeks of vacation. 

Q. During the summer time, how much income would 
he pay you? A. He gave me all his income and I gave i 
him back what he would need. 
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Q. How about in the winter time ? A. The same thing. 
Q. He brought his check home to you? A. He didn’t 
get a check. He brought the cash home. # 

46 Q. He brought the cash home to you? A. Un¬ 
less he spent something; yes. 

Q. After his death there was no difficulty on your part 
to pay for your living expenses? A. I had a young lady 
move in the day after his death to help with the expenses. 

Q. Did you have any difficulty paying your living ex¬ 
penses in the winter time? 

Mr. Bradley: I object to that. I don’t think that is 
proper. 

At this point there was a discussion had between the 
Deputy Commissioner and counsel for the respective par¬ 
ties, which, at the direction of the Deputy Commissioner, 
was not recorded and, following which, this then occurred:) 

The Deputy Commissioner: What winter time ? Which 
year? 

Mr. Galiher: The winter preceding the death of her son. 

I mean, of course, from the time he started school from 
the Fall before until the time of his death. 

The witness: Well, I just had to live a little closer. That 
is alL 

By Mr. Galiher: 

Q. You have told us that with the income that he pro¬ 
vided during that period that wasn’t sufficient for his own 
support, and it was necessary to use money which you had 
made for his support during that period? 

Mr. Bradley: Do you understand the question? 

47 The Witness: Well, naturally, it seems to me that 
there wasn’t any question of any support. I used 

what I had to run the house, and when he worked he gave it 
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to me and it was a little easier, or if I had something saveci, 
it made it easier when he wasn’t working. 

I 

i 

i 

i 

• • • • • 

The Deputy Commissioner: Go ahead with the question¬ 
ing. I think the answer was pretty close to a proper re¬ 
sponse. Go ahead. 

By Mr. Galiher: 

i 

Q. Mrs. Larmer, isn’t it true from the Fall of the ye4r 
preceding his death up until the time of his death, that hjs 
income which he turned over to you wasn’t sufficient fdr 
his expenses! A. What he earned during that period 
wasn’t but we had not spent what he had made in the sum¬ 
mer. I never did that. 

Q. And it was necessary for you to spend more money 
from your income than you would have otherwise spent be¬ 
cause his income was insufficient during that period? A. 
Yes; that would be natural. 

Q. And after his death your income was moije 
48 than sufficient to take care of your living expenses ? 

A. It wasn’t. 

Q. Will you please tell us why it wasn’t! A. Well, 
it just takes, it just takes more money by the time the de¬ 
ductions were taken out. 

Q. You have explained to us, Mrs. Larmer, that during 
the period from the Fall to the time of his death the income 
which he turned over to you was insufficient to take care of 
his living expenses, which required the use of more of youjr 
income. A. I also told you I didn’t spend all he mad^ 
during the summer. 

Q. After his death will you tell us why your living ex¬ 
penses weren’t reduced and that it wasn’t consequently pos¬ 
sible for you to live much easier on the income which yoji 
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received? A. As far as groceries, buying clothes, yes, but 
the other things were just the same. 

Q. Your expenses didn’t increase following his death? 
They diminished, didn’t they? A. My personal expenses 
diminished, certainly. 

Q. And, of course, it was no longer necessary to provide 
him with the additional sums which his own income did not 
allow? A. Well, since he didn’t need them; no. 

Q. What, if anything, did you receive from your 

49 former husband, Mrs. Larmer? A. I don’t know 
what Robert received. I received nothing from him. 

Q. Were you divorced in the State of Virginia? A. 
No. 

Q. Were you divorced in the District of Columbia? A. 
No. 

Q. Where were you divorced? A. Florida. 

Q. Did that decree carry with it a provision for your 
support? A. It didn’t. 

Q. Did it carry with it a provision for the support of 
Robert? A. It didn’t. 

Q. Did Robert’s father voluntarily contribute to him 
some sums for his support? A. Nothing, except what he 
gave him, and I don’t know what it was. 

Q. And Robert, I assume, would turn that money ov 
to you?A. No, I don’t think he did. 

Q. Didn’t you tell us that Robert turned all of his in¬ 
come over to you? A. All he earned. I don’t know what 
his father gave him. Most of the time he would buy 

50 clothes, and if Robert needed money, he would go 
to him and ask him for it. 

Q. Mrs. Larmer, what is your income a month at the 
present time? A. $165 a month, less all deductions. 

Q. When did that commence? A. April. 

By the Deputy Commissioner: 

Q. Of 1945. A. 1945; yes, sir. 
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Q. You have received a gross income of $165 a month ?) 
A. Yes; since April of this year. 

Q. Of this year? A. Yes, sir. 

By Mr. Galiher: 

Q. Does that raise represent a raise from a hundred 
and thirty-five to a hundred and sixty-five dollars a month ? 
A. No. 

Q. There was an interim raise? A. Yes. 

Q. Of how much ? A. A raise last year from a hundred! 
and thirty-five to a hundred and forty-five. 

Q. And you anticipate an additional raise? A. No, 
I don’t think so now. 

i 

51 Q. What is your bank account at this time? 

Mr. Bradley: I object. 

The Deputy Commissioner: I overrule the objection. 
The Witness: $380. 

By Mr. Galiher: 

Q. In what bank, Mrs. Larmer? A. The 
Trust Company. 

Q. The Arlington Trust Company in Rosslyn, Virginia 
A. That is right. 

Q. Do you own any real estate or have an interest in 
any real estate at this time? A. No. 

Q. Do you own any War Bonds? A. No. 

Q. During the period since your son’s death, have you 
owned any War Bonds? A. No. 

Q. Do you owtq any stocks or bonds? A. No. 

Q. Do you have any other securities of any value? A) 

No. i 

Q. Is that a checking or savings account? A. A sav¬ 
ings account. 

Q. You also maintain a checking account? A. No, i{ 
is not a checking account. I merely deposit my sail 

52 ary and pay my bills by check. 
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Q. And this is the money you have accumulated 
by way of savings from your income? A. No; it is.what 
I had left from the insurance I had left from Robert's death. 

Q. How much insurance did you receive? A. One 
thousand dollars. 

Q. When did you get the thousand dollars? A. 
Shortly after his death; some time around the middle of 
January or maybe that same week. 

Q. How did you expend the seven hundred dollars? 
A. I took a trip to Colorado to see the older son who is in 
Service. 

Q. Have you spent any of the money for anything else ? 

Mr. Bradley: I don't think that is proper. He is going 
too far afield. 

The Deputy Commissioner: I would like to know what 
she did with the money. 

The Witness: I have drawn it out from time to time as 
I would need money for clothes or something. 

By Mr. Galiher: 

Q. Have you also made deposits from time to time? 
A. No. I have made a couple of trips, had a couple of va¬ 
cations, and I used some of it at that time. 

Q. Do you mean to tell us that you had never 
53 made a deposit in that account? A. I haven't. I 
haven't been able to. 

Q. Coming back to the time of Robert's death, you have 
testified that your apartment expenses were $53 a month, 
which included utilities. 

How much did your food cost for you alone? Have you 
segregated it? A. I could not segregate it because I had 
the young lady to come in the next day to live with me, and 
it was approximately the same or more. 

Q. The day following the death? A. She was there 
at the time of the accident. 
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Q. How much does she contribute to you? A. W(j 
split the expenses. 

Q. What does her contribution amount to per month! 
A. It would vary; I could not tell you exactly. 

Q. What does it normally amount to? A. I figure the 
apartment runs approximately, with everything, rent, laun¬ 
dry, telephone and groceries, around $110 a month. 

Q. And she contributes half of whatever these figuresf 
amount to, and that is the average expense ? A. Yes, sir J 
that is usually the highest it would be. 

Q. That is unusually high? A. Not unusually higlj 
but that is the highest. 

54 Q. Sometimes it is around one hundred dollar.? 
total? A. It might vary five or ten dollars. 

Q. Were the living expenses about the same at the time 
of Robert’s death, the normal living expenses, about that 
figure? A. No, I think sometimes they have run more 
with him. 

Q. In other words, they lessened with his death? A|. 
Well, I guess they would. 

Q. That would mean your share would be about fift^ 
dollars a month if you split the expenses? A. Approxip 
mately. 

Q. Well, now, if that fifty dollars is deducted from your 
salary of a hundred and twenty-five dollars a month, 
couldn’t you live comfortably and take care of your per¬ 
sonal expenses on the additional seventy-five dollars pep 
month ? A. I suppose you could if a person wanted to livb 
like that. I imagine a lot of people live like that. 

Q. Was your standard of living ever any different)? 
A. Yes. 

Q. When was it? A. It had been all my life higher 
than that. 

Q. How long had you been living apart from your hus¬ 
band? A. Since 1936. j 

Q. From 1936 up to the time of your son’s death and up 
to the present time, your standard of living has been 
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55 , practically the same? A. Yes, sir. 

The Deputy Commissioner: All right. 

Mr. Galiher: I think that is all, Mr. Britton. 

Redirect Examination 

By Mr. Bradley: 

Q. I have just one or two questions. 

Mrs. Larmer, you just have one bank account? A. 
That is all. 

Examination by the Deputy Commissioner 

By the Deputy Co mm issioner: 

Q. Mrs. Larmer, my recollection is that you told Mr. 
Reis and me in February, 1943, that your earnings during 
the year, 1942, totalled $1,486.87. A. I think that is what 
I paid taxes on. 

Q. That is my recollection of what you said, and I seem 
to recall that I made a note of it. A. I think that is the 
correct figure that I made during that year. 

Q. That does not quite amount to a hundred and twenty- 
five dollars a month. A. You see, I didn ’t make that much 
all during that year. The first of January, 1942, I was 
only making one hundred dollars a month and then I got 
a raise during that year. 

Q. As I understand it, since then you received 

56 two increases in salary? A. I think it is more 
than two but it is for the amount of that money. 

Q„ Now, at the time of Robert’s death, it is my under¬ 
standing that your expenses, and when I say your expenses, 
I means yours and his, exceeded your income ? A. It cer¬ 
tainly did. 

Qj And that it was necessary for you to have his earn¬ 
ings in order to take care of your joint expenses? A. 
That is right. 
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Q. And to maintain yourself in your home? A. Thai 
is right; yes. 

Q. Your answer is “Yes”? A. Yes. 

Q. Now, with the increase in salary that you have re¬ 
ceived— First of all, was there any change in your stand J 
ard of living since Robert’s death? A. Well, it is natu¬ 
rally easier on me. I don’t have to, well, pinch my pennies 
quite as close since I have gotten the raise. 

Q. Since you have gotten the raise? A. Yes. 

There is another thing that might enter into it. Lastj 
year I was very ill, and I also had to spend over five hun¬ 
dred dollars for hospital—over four hundred dollars! 
57 for hospital bills and doctor bills. 

Q. Now, would you be able on your own incomej 
at the present time to maintain yourself in your home in; 
the manner that you are now living. A. No. 

Mr. Galiher: Mr. reporter, will you mark that question; 
and answer, please. I will refer to it later. 

By the Deputy Commissioner: 

Q. It is my understanding from your testimony, Mrs. 
Larrner, that you received a thousand dollars as proceeds! 
from life insurance on your son’s life, and that you put that 
in the bank and you have been drawing on it from timej 
to time? A. Yes. 

Q. And that you now' have some three hundred dollars 
left ? A. $380, I think. j 

The Deputy Commissioner: All right. 

Re-Cross-Examination 

By Mr. Galiher: 

Q. Will you read that question? 

The Reporter (reading): 
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“Q. Now, would you be able on your own income at the 
present time to maintain yourself in your home in the man¬ 
ner that you are now living? A. No.” 

By Mr. Galiher: 

58 Q. Mrs. Larmer, haven’t you been so doing since 
your son’s death? A. With the help of the young 

lady that lives with me. 

Q. But would you normally need an apartment that 
large if you were living by yourself? A. I suppose I 
could do with less, but I have always felt like I needed a 
bedroom, living room, and kitchen. 

Q. You haven’t gone into debt during that period? A. 
No. 

Q. In any way? A. No. 

Q. Your only expenditures during that period from the 
money realized from your son’s insurance has been for the 
purpose of making trips? A. Not all of it; part of it 
went for the hospital and doctor bills. 

Q. Outside of that part, the balance has gone for pleas¬ 
ure? A. Some of it went for pleasure. 

Q. And you still have three hundred dollars in the bank? 
A. $380 in the bank. 

Q. How long has it been since you last drew upon that 
money? A. Last October or November of last year. 

Q. In other words, for a period of one year as of next 
month, since it has been necessary for you to draw 

59 on that bank account? A. Yes. 

Q. Now, I want to make sure that I didn’t mis¬ 
understand you. Your companion, the lady who shares the 
apartment with you is not a roomer? You share the apart¬ 
ment on an equal basis? A. We share the apartment; 
that is right. 

Q. You estimated that the total and highest cost would 
be $110 for your rent and incidental living expenses? A. 
So far as neither of us have any extra company. 
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Q. Of that sum each of you contribute fifty per cent i 
A. Yes. 

By the Deputy Commissioner: 

Q. That sum, however, covers only the expenses of that 
apartment; is that right? A. That is right. 

Q. Not your expenses for clothing? A. No clothing, 
no car fare. 

Q. Amusements? A. No amusements; no beaut^ 
parlors either. 

Q. No laundry? A. Yes; that covers the laundry. 

By Mr. Galiher: 

Q. By the way, Mrs. Larmer, are you married at thju 
present time? A. I am not. 




60 By Mr. Bradley: 

Q. Do you take all of your meals at home? A|. 
No, not all of them; neither one of us eat at home all th^ 
time. 

Q. Would you say two-thirds or half of the time? Aj. 
We probably eat there two-thirds of the time. 

Mr. Bradley: That is all I have to ask, your Honor. 

The Deputy Commissioner: That is all, Mrs. Larmer. 

I 

i 

• • • • • 

I 

i 

61 Mr. Galiher: Let me ask this question. 

I 

The Deputy Commissioner: Let the record show 
that Mrs. Larmer has been called back. 

Thereupon 
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Mrs. Odessa Jeanne Larmer 

the claimant herein, was recalled as a witness for and in 
her own behalf, and having previously been duly sworn by 
the Deputy Commissioner, assumed the witness stand and, 
upon examination, testified as follows: 

Re-Cross-Examination ( resumed ) 

By Mr. Galiher: 

Q. What school, Mrs. Larmer, did Robert attend at the 
time of his death? A. Central High School. 

Q. What year was he in Central? A. He was a Jun¬ 
ior; next to his last year. 

Q. Does that mean in September before his accident he 
had started his Junior year? A. He had. 

Q. And he would graduate from High School in 1944, 
June, 1944? A. That is right. No, February, 1944. 

Q. February, 1944? A. That is right. 

By Mr. Bradley: 

Q. He had one more full year to go ? A. Yes. 

62 By Mr. Galiher: 

Q. There are two semesters, September to Feb¬ 
ruary and February to June? A. He had started in the 
middle of it. His term went from February to February. 

Q. As far as you know, did he expect to finish High 
School? A. He would have finished, definitely. 

Q. Was he studying a General course or a Business 
course A. He was taking a General Academic course. 

Q. Did he intend to go to college? A. He had hopes 
of going, but we never discussed that because I used to tell 
him that it would be impossible, and he said he would go 
some way. 
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Q. What did he intend to study in college ? 

Mr. Bradley: I don’t that that is material. 

The Witness: I could not answer that. 

Mr. Bradley: I think you are going too far afield. 

(At this point there was a discussion had between the 
Deputy Commissioner and counsel for the respective parJ 
ties, which, at the direction of the Deputy CommissionerJ 
was not recorded, and, following which, this then accurred:) 

The Deputy Commissioner: Do you have any furtheij 
questions for the claimant? 

Mr. Galiher: No, sir. 

63 The Deputy Commissioner: Do you have anyj 
questions, Mr. Bradley? 

Mr. Bradley: Yes. 

By Mr. Bradley: 

Q. Mrs. Larmer, what grades did Robert make in High 
School? A. He made very good grades. I could not tell 
you just what the percentage was. 

Mr. Bradley: That is alL 

(At this point there was a discussion had between th«* 
Deputy Commissioner and counsel for the^respective par-| 
ties, which, at the direction of the Deputy Commissioner,; 
was not recorded, and, following which, this then occurred:) 

The Deputy Commissioner: Do you have any further 
testimony, Mr. Bradley? 

Mr. Bradley: No, sir. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

The Deputy Commissioner: Do you have anything fur- j 
ther to introduce? 
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Mr. Galiher: No, sir. 

The Deputy Commissioner: The record is closed. 
(Thereupon the instant hearing was concluded.) 

Motion of Deputy Commissioner 

65 Britton to Dismiss Complaint. 

Now come the defendant, Theodore Britton, deputy 
commissioner, United States Employees’ Compensation 
Commission, by his attorneys and moves this Honorable 
Court to dismiss the complaint for the following reasons: 

(1) That the complaint herein does not state a cause of 
action and does not entitle plaintiffs to any relief, nor does 
said complaint state a claim against the defendant upon 
which relief can be granted; 

(2) That it appears from the complaint, including the 
transcript of testimony taken before the deputy commis¬ 
sioner on September 27, 1945, and made part of the com¬ 
plaint, that the findings of fact of the deputy commissioner 
in the compensation order filed by him on Nevember 23, 
1945, are supported by evidence and under the law said 
findings of fact should be regarded as final and conclusive; 

(3) That it appears from the complaint, including the 
said transcript of testimony, that the compensation 

66 order filed by the deputy commissioner on Nevember 
23, 1945, complained of in the complaint, is in all 

respects in accordance with law; 
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(4) For such other good and sufficient reasons as may 
be shown. 

Edward M. Curran, 

United States Attorney. 
x Daniel B. Maher, 

Assistant United States 
Attorney, 

Attorneys for defendant 
Britton. 

72 Order Granting Motion and Dismissing Complaint 

and Ftoeing Counsel Fees 

! 

This cause having come on to be heard on motions to 
dismiss the complaint filed bv the Defendant Britton and 
the intervening Defendant Larmer, and after oral argument 
and consideration of the motions, it is this 1 day of April, J 
1946, 

ORDERED, ADJUDGED, AND DECREED, that the 
motion to dismiss the complaint is hereby granted, and the 
complaint herein filed is dismissed. 

Counsel for the intervening Defendant, Odessa J. Lar¬ 
mer, is allowed a fee of One hundred ($100) Dollars, the 
same to be a lien upon and payable out of the award. 

! 

Alexander Holtzoff, 

Justice . 

Notice of Appeal 

73 Notice is hereby given this 12th day of April, 1946, 
that Joseph Ottenstein and the New Amsterdam 

Casualty Company hereby appeal to the United States 
Court of Appeals for the District of Columbia from the j 
judgment of this Court entered on the first day of April, 
1946, in favor of Theodore Britton and Intervening Defen- j 
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dant Larmer against said Joseph Ottenstein and New Ams¬ 
terdam Casualty Company. 

Richard W. Gauher, 
Julian H. Reis, 

Attorneys for Plaintiffs, 

Woodward Building, 
Washington, D. C. 
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©ntteb States? Court ot appeals 

DISTRICT OF COLUMBIA 


No. 9304 

Joseph Ottenstein, t/a District News Company, and New 
Amsterdam Casualty Company, appellants 
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I 

v. 

Theodore Britton, Deputy Commissioner, United States 
Employees’ Compensation Commission, and Odessa J. 
Larmer, appellees 


APPEAL PROM THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF CASE 

This case arises upon a complaint for judicial review of a 
compensation order filed November 23, 1945, by the appellee, 
Theodore Britton, deputy.commissioner, in which he awarded s 
workmen’s compensation benefits to Odessa J. Larmer, upon 
finding that she was the dependent mother of Robert S. Larmer, j 
who sustained fatal injuries on January 3,1943, while employed 
by plaintiff, Joseph Ottenstein. (The New Amsterdam Casu-1 
alty Company, an appellant, was the insurance carrier at the j 
time of the injury.) Said order was issued by the deputy com- ! 
missioner pursuant to the provisions of the workmen’s com- | 
pensation law in force in the District of Columbia; namely, the 
Longshoremen’s and Harbor Workers’ Compensation Act (44 i 
Stat. 1424, 33 U. S. C. A., sec. 901, et seq.) as made applicable 
to certain employments in the District of Columbia by the Act I 
of May 17,1928 (D. C. Code 1940, Title 36, Chap. 5, Section 1), | 
which will be referred to hereinafter as the “compensation law.” j 
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The basic facts as found by the deputy commissioner and 
upon which the latter made the ultimate finding of fact that the 
mother was dependent upon the deceased are as follows: 

That on January 3, 1943, Robert S. Larmer, herein¬ 
after referred to as the “employee,” was in the employ 
of the employer above named; * * * that on the 
' said day the employee herein, while performing service 
for the employer as a helper and while riding in one of 
the employer’s trucks in the performance of the duties 
of the employment, sustained personal injury when he 
fell from the rear of the said truck to the street in the 
1300 block of H Street NW, Washington, D. C., suffering 
fracture of the skull, hemorrhage, and shock, which in¬ 
jury resulted in his death on the same day; * * * 
that the employee’s parents were divorced and he resided 
with his mother, Mrs. Odessa J. Larmer, who was bom 
on June 12, 1894; that the employee’s father made oc¬ 
casional gifts of money and clothing to him but made no 
contributions to the support of his mother; that at the 
time of the employee’s injury and death his mother was 
employed and her earnings for the calendar year of 1942 
were $1,486.87, or an average of $123.91 per month; that 
her earnings were insufficient to cover the expenses of 
maintaining the household and to pay for the necessities 
of life for herself and the employee; that the employee 
turned all his earnings over to his mother and she used 
them, together with her own earnings, to maintain the 
home and to pay monthly installments on a debt she had 
contracted; that at the time of the employee’s injury 
and death his contribution of his earnings to his mother 
was necessary for her support and she was a dependent 
parent within the meaning of the Act; that since the _ 
employee’s death his mother has received sums of money 
from her deceased father’s estate and from the proceeds 
of insurance upon the employee’s life; that the greater 
part of the said sums were used by her in paying off the 
debt she had contracted prior to the employee’s death, 
to buy items of needed clothing, and to defray the ex- 
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penses of a visit to see another son who was serving with 
the Armed Forces in a distant Army camp; that immedi| 
ately following the injury and death of the employee ii 
was necessary for his mother to allow an acquaintance 
to move into her apartment to share the expenses oi 
maintaining the home and to help pay for the necessities 
of life; that since the injury and death of the employee 
his mother’s earnings have been gradually increased to 
$165 per month but that added taxation and the increas¬ 
ed cost of the necessities of life have prevented any 
improvement in her financial condition; that it is still 
necessary for the employee’s mother to permit an ac¬ 
quaintance to share her apartment in return for financial 
assistance in meeting the cost of the apartment and of 
the necessities of life in order to continue to live in thq 
mode to which she is accustomed; that her dependency} 
upon the employee has continued and is continuing; that 
as a dependent parent the employee’s mother is entitle^ 
to accrued death benefits at the rate of $9.38 per week 
(25% of $37.50) for 150 weeks, from January 3, 1943, to 
November 17, 1945, inclusive, in the amount oi 
$1,407.00. ~ ! 

The employer and insurance carrier, appellants, then brought 
a proceeding for judicial review of the compensation order pur¬ 
suant to the provisions of section 21 (b) of the Longshoremen’^ 
Act (33 U. S. C. A., sec. 921 (b)), alleging that the compensa¬ 
tion order was not in accordance with law because there was noj 
evidence to support the finding of dependency. A motion toj 
dismiss the complaint for injunction was filed on behalf of thq 
deputy commissioner. The said motion was granted by the} 
court below, and the complaint was dismissed. Appellant^ 
have appealed to this Court from said order. 

STATUTE INVOLVED 

Section 9 (d) of the Longshoremen’s Act (33 U. S. C. A., sec. 
909 (d)), provides in part as follows: 

If there be no surviving wife or dependent husband or 
child or if the amount payable to a surviving wife or de-j 
pendent husband and to children shall be less in the 
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aggregate than 66% per centum of the average wages of 
the deceased; then for the support of grandchildren or 
brothers and sisters, if dependent upon the deceased at 
the time of the injury, 15 per centum of such wages for 
the support of each such person and for the support of 
each parent, or grandparent, of the deceased if depend¬ 
ent upon him at the time of the injury , 25 per centum of 
such wages during such dependency. [Emphasis sup¬ 
plied.] 

Section 9 (f) of said Act provides: 

All questions of dependency shall be determined as of 
the time of the injury. 

QUESTION INVOLVED 

, * t 

The sole question involved in this appeal is whether there 
was evidence to support the finding of fact of the deputy 
commissioner that the mother was dependent upon the de¬ 
ceased employee, within the meaning of the Longshoremen’s 
Act as locally applied. 

SUMMARY OF ARGUMENT 

The deputy commissioner found in the compensation order 
that the mother was dependent upon the deceased; there is 
evidence in the transcript of testimony which supports the 
deputy commissioner’s finding, and therefore under the law 
said finding should be considered as final and conclusive. 

ARGUMENT 

The finding of the deputy commissioner to the effect that the 
mother was dependent upon the deceased employee is sup¬ 
ported by the evidence 

(a) General principles 

Before proceeding to indicate the evidence which in our 
opinion supports the finding complained of, it may not be 
inappropriate to invite the Court’s attention to the following 
well-established principles of workmen’s compensation law: 
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The Longshoremen’s Act should be liberally construed in 
favor of the injured employee or his dependent family: Balti¬ 
more & Philadelphia Steamboat Co. v. Norton, deputy com¬ 
missioner, 284 U. S. 408 (1932); Fidelity & Casualty Co. of New 
York v. Burris, 61 App. D. C. 228, 59 F. (2d) 1042 (1932) ;j 
Associated General Contractors of America, Inc., et al. v. Car - 
dillo, deputy commissioner, 70 App. D. C. 303,106 F. (2d) 327 
(1939); DeWald v. Baltimore & O. R. Co., 71 F.’ (2d) 810 
(C. C. A. 4, 1934), certiorari denied October 8, 1934, 293 U. S. i 
581. 

In the absence of substantial evidence to the contrary the 
presumption is “That the claim comes within the provisions of 
this Act”; section 20 (a) of the Longshoremen’s Act. 

The burden is on the plaintiff to show that there was no 
evidence before the deputy commissioner to support the com- | 
pensation order complained of in the bill: Grant v. Marshall, | 
deputy commissioner, 56 F. (2d) 654 (Wash. 1931); United 
Employees Casualty Co. v. Summerous, 151 S. W. (2d) 247 
(Tex. 1941); Nelson v. Marshall, deputy commissioner, 56 F. I 
(2d) 654 (Wash. 1931); Gulf OH Corporation v. McManigal, j 
deputy commissioner, 49 F. Supp. 75 (W. Va. 1943). 

The findings of fact of the deputy commissioner supported 
by evidence should be regarded as final and conclusive and not | 
subject to judicial review: South Chicago Coal & Dock Co., j 
et al. v. Bassett, deputy commissioner, 309 U. S. 251 (1940); 
Del Vecchio v. Bowers, 296 TJ. S. 280 (1935); VoehL v. Indem- j 
nity Insurance Co. of North America, 288 U. S. 162 (1933); j 
Crowell, deputy commissioner v. Benson, 285 U. S. 22 (1932); j 
Jules C. UHote, et al. v. Crowell, deputy commissioner, 286 I 
U. S. 528 (1932), 71 C. J. 1297, sec. 1268; Parker, deputy com¬ 
missioner v. Motor Boat Sales, Inc., 314 U. S. 244 (1941); j 
Marshall, deputy commissioner v. Pletz, 317 U. S. 383 (1943). | 

Logical deductions and inferences which may be and are 
drawn by the deputy commissioner from the evidence should I 
be taken as established facts and are not judicially reviewable: 
Parker, deputy commissioner v. Motor Boat Sales, Inc., 314 

I 

i 
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U. S. 244 (1941); Liberty Mutual Ins. Co. v. Gray, deputy 
commissioner, 137 F. (2d) 926 (C. C. A. 9, 1943); Michigan 
Transit Corporation v. Brown, deputy commissioner, 56 F. (2d) 
200 (Mich. 1929); Del Vecchio v. Bowers, 296 U. S. 280 (1935); 
Eastern Steamship Lines, Inc. v. Monahan, deputy commis¬ 
sioner, et al., 21 F. Supp. 535 (Me. 1937); Grain Handling Co., 
Inc. v. McManigal, deputy commissioner, 23 F. Supp. 748 (N. 
Y. 1938) ; Simmons v. Marshall, deputy commissioner, 94 F. 
(2d) 850 (C. C. A. 9, 1938); Lowe , deputy commissioner v. 
Central R. Co. of New Jersey, 113 F. (2d) 413 (C. C. A. 3, 
1940); Contractors, PNAB v. Pillsbury, deputy commissioner, 
150 F. (2d) 310 (C. C. A. 9,1945). 

The findings of fact of the deputy commissioner are presumed 
to be correct: Anderson v. Hoage, deputy commissioner, 63 
App. D. C. 169, 70 F. (2d) 773 (1934) ;Luckenbach Steamship 
Co. Inc. v. Norton, deputy commissioner, 96 F. (2d) 764 (C. C. 
A. 3, 1938); Burley Welding Works, Inc. v. Lawson deputy 
commissioner, 141 F. (2d) 964 (C. C. A. 5,1944). 

The rights, remedies, and procedure under the Longshore¬ 
men’s Act are governed exclusively by the statute, and the 
powers properly to be exercised by the court are those only 
which are expressly conferred by the said Act: Associated 
Indemnity Corp. v. Marshall deputy commissioner, 71 F. (2d) 
235 (C. C. A. 9,1934); Shugard v. Hoage, deputy commissioner, 
67 App. D. C. 52, 89 F. (2d) 796 (1937); Joseph W. Great- 
house v. Yenowine, 193 S. W. (2d) 758 (Ky. 1946); Luyk v. 
Hertel, 242 Mich. 445,219 N. W. 721 (1928); Texas Indemnity 
Ins. Co. v. Pemberton, 9 S. W. (2d) 65 (Tex. 1928); Nierman 
v. Industrial Comm., 329 Ill. 623, 161 N. E. 115 (1928); Town 
of Albion v. Industrial Commission, 202 Wis. 15,231 N. W. 249 
(1930). Compare also: Bassett, deputy commissioner v. Mass- 
man Construction Company, 120 F. (2d) 230 (C. C. A. 8*1941), 
cert, denied 62 S. Ct. 92. 

In considering the evidence the deputy commissioner may 
give weight to “the common sense of the situation”: Avignone 
Freres, Inc., et al v. Cardillo, deputy commissioner, et al., 73 
App. D. C. 149,117 F. (2d) 385 (1940). 
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Even if the evidence permits conflicting inferences, the in¬ 
ference drawn by the deputy commissioner is not subject to 
review and will not be reweighed: Contractors, PNAB v. PUls- 
bury, deputy commissioner, 150 F. (2d) 310 (C. C. A. 9,1945); 
South Chicago Coal & Dock Co., et al. v. Bassett, deputy com- 
missioner, 309 U. S. 251 (1940); Parker, deputy commissioner 
v. Motor Boat Sales, Inc., 314 U. S. 244 (1941); Liberty Mutual 
Insurance Co. v. Gray, deputy commissioner, 137, F. (2d) 926 
(C. C. A. 9,1943); Lowe, deputy commissioner, et al. v. Central 

R. Co. of New Jersey, 113 F. (2d) 413 (C. C. A. 3, 1940); j 
Henderson, deputy commissioner v. Pate Stevedoring Co., Inc., 
134 F. (2d) 440 (C. C. A. 5,1943); Del Vecchio v. Bowers, 296 
U.S. 280 (1935). 

Appellants suggest (page 6) that this Honorable Court re¬ 
view “the whole evidence” to determine whether the finding 
of the deputy commissioner as to dependency is correct. It may 
be that appellants seek by this suggestion to imply that the 
Court should reweigh the evidence. Of course, the whole 
record is before the Court, not for the purpose of reweighing 
the evidence but to ascertain whether there is evidence which j 
supports the action of the deputy commissioner. This Court, 
the Supreme Court of the United States, and other Federal 
courts have stated repeatedly that the reveiwing court will not 
reweigh the evidence in cases arising under the basic work¬ 
men’s compensation law but will determine whether there is 
evidence to support the contested finding of the deputy com¬ 
missioner: Norton, deputy commissioner v. Warner Co., 321 U. 

S. 565 (1944); Marshall, deputy commissioner v. Pletz, 317 U. 
S. 383 (1943); South Chicago Coal & Dock Co. v. Bassett, \ 
deputy commissioner, 309 U. S. 251 (1940); Del Vecchio v. | 
Bowers, 296 U. S. 280 (1935); Voehl v. Indemnity Insurance 
Company, 288 U. S. 162 (1933); Davis v. Dept, of Labor, 317 
U. S. 249,256 (1942); Groom v. CardiUo, deputy commissioner, 
73 App. D. C. 358, 119 F. (2d) 697 (1941); Great American 
Indemnity Co. v. CardiUo, deputy commissioner, 77 U. S. App. 
D. C. 306, 135 F. (2d) 241 (1943); Lumber Mutual Casualty 
Ins. Co. v. Locke, deputy commissioner, 60 F. (2d) 35 (C. C. A. 
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2, 1932); Henderson, deputy commissioner v. Jones , 110 F. 
(2d) 952 (C. C. A. 5,1940); Fidelity & Casualty Co. v. Hender¬ 
son, deputy commissioner, 128 F. (2d) 1019 (C. C. A. 5,1942); 
Southern S. S. Co. v. Norton, deputy commissioner, 101 F. (2d) 
825 (C. C. A. 3,1939). 

(b) The finding is supported by evidence 

The following is a reference to so much of the testimony 
taken before the deputy commissioner as is considered suffi¬ 
cient to show that the contested finding of fact in the compen¬ 
sation order is supported by evidence. This reference is not 
intended to cover all the evidence, as under the authorities 
cited it is necessary only to show that there is evidence to sup¬ 
port the contested finding. The page references are to appel¬ 
lants' appendix. 

The deputy commissioner had to determine in this case 
whether Mrs. Larmer was dependent upon her son. Under 
section 9 of the Act there is no requirement that the person 
shall be wholly dependent (partial dependency suffices), and 
subsection (f) of section 9 provides as follows: “All questions 
of dependency shall be determined as of the time of the injury.” 
The deputy commissioner found that Mrs. Larmer was de¬ 
pendent upon her son, and he related the facts in respect 
thereto as above set forth. The appellants contend that Mrs. 
Larmer was not dependent upon the deceased at the time of 
his death, nor at any time thereafter. In view of this con¬ 
tention, the appellees will recite below the facts as they appear 
in the record, and appellants’ appendix, which disclose not only 
the very substantial degree of dependency at the time of the 
death but that this dependency did not cease. 

The testimony of Mrs. Larmer (claimant) was that she was 
dependent on her son’s earnings (App. 20a); that her earnings 
for the year preceding her son’s death were $1,486.87 (an aver¬ 
age of $123.91 per month) (App. 32a); that the wages of her son 
for the year preceding his death were $890.30 (which average 
$74.20 per month) (App. 14a, ,19a); that she used her son’s 
money to pay the living expenses of the household (App. 20a); 
that the son’s weekly wages in the summertime had been as 
high as $54.00, and during the Christmas week just prior to 
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death he had earned $35.40 (App. 17a); that when his earn- j 
ings were higher (in summer) die spread the saved income over 
the winter, when the earnings were lower (App. 27a); that she 
lived with her son in an apartment consisting of a bedroom, ! 
living room, and kitchen, the rental of which was $53.00 per 
month (App. 21a); that her living expenses prior to her son’s 
death included $53.00 per month rent, $15.00 per week food, j 
plus an unspecified sum for carfare for herself and son, lunch 
money, cleaning bills, laundry, etc., her son’s lunch money 
running from 35£ to 50tf per day (App. 24a, 25a); that she was 
divorced from her husband, who bought her son’s clothes (App. 
28a); that at the time of her son’s death the living expenses 
exceeded her own income and it was necessary to have her 
son’s earnings to pay such expenses (App. 32a); that at the 
time of her son’s death she was in debt to the extent of $250.00 ! 
(App. 23a); that after her son’s death it was necessary to ask 
someone to share her apartment (App. 19a) and a young lady 
moved in with her for such purpose (App. 26a); that during an 
interim after January 3, 1943, when her son died, until the 
date of the hearing (September 27, 1945) her monthly wages 
increased by steps from $125.00 to $165.00 (App. 20a, 21a); 
that about the time of her son’s death, she received $500.00 
insurance proceeds from her father’s death which she used to 
pay her debt of $250.00 and she spent the rest for needed 
clothes (App. 23a, 24a); that at the time of the hearing (Sep¬ 
tember 27, 1945) she had a bank account of $380.00 (App. 29a), j 
however, at the time of death she owned nothing at all except | 
household goods (App. 24a) ; that between the time of her j 
son’s death and the hearing she received $1,000.00 as the pro- j 
ceeds from a life insurance policy on her son (App. 29a, 30a), j 
of which she spent a total of $640.00 for the following purposes: ! 
(a) a trip to see her son in the Army; (b) for clothing (App. i 
30a); and (c) over $400.00 for an illness which occurred before 
the hearing, leaving the residue of $380 above mentioned (App. 
33a, 34a); that the expenses of her apartment, which are shared 
by the roomer, are $110.00 per month (App. 31a, 34a), exclu- j 
sive of personal expenses such as clothes, carfare, amusements, | 
and meals eaten out one-third of the time (App. 35a); that 
her own income at the date of the hearing (September 27, 
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1945) was insufficient to maintain her house in her manner of 
living (App. 33a). 

An analysis of the above figures shows conclusively a very 
substantial degree of dependency upon the deceased employee. 
Their combined earnings ($890.30 for the son and $1,486.87 for 
the mother) amounted to $2,377.17 in the year 1943, or $197.11 
per month. The son’s contribution was more than 37 percent 
of the total of the family income. To ascertain whether she 
could live on her own income and maintain the family estab¬ 
lishment, the following figures are given: Her own monthly in¬ 
come averaged $123.91 per month in 1943 (exclusive of the with¬ 
holding tax). The household expenses on January 3, 1943, 
which did not include all expenses (as many were referred to, 
but not itemized) are stated in the record as follows: Rent, 
$53.00; food, $15.00 per week (or $66.42 per month on the basis 
of 4-3/7 weeks to a month); lunches for deceased at 35£ to 50< 
per day (average 42^4^ per day) or $12.75 per month. The 
total of these few items, $53.00, plus $66.42 plus $12.75, is 
$132.17. Her average monthly earnings were only $123.91, so 
that she would have run a deficit on these items alone of $8$6 
per month, and nothing is included for her payments for with¬ 
holding taxes (which according to the income-tax schedules 
would amount to $5.20 monthly), car fare or bus fares for her¬ 
self and son, clothes, laundry, cleaning bills, telephone bills, 
or other incidental costs of living. The sum of $890.30 which 
she received from her son, or the average of $74.20, made it 
possible for them to sustain themselves. Had she not had this 
income from her son, obviously she would not have been able 
to maintain her family abode, and even with the deceased’s 
support, they barely got by, as is apparent from the fact that 
she was $250.00 in debt at the time of his death. 

Her condition of dependency had not ceased at the time of 
the hearing, although in the interim from the date of death 
she had several increases in salary which ultimately amounted, 
on the hearing date, to $40.00 per month. The loss of an aver¬ 
age of $74.20 per month which she received from her son was 
not offset by her $40 monthly increase in earnings. Even taking 
the broadest assumption against her that she may have had 
some saving by reason of her son’s death, her outlay in certain 


11 


respects increased. Assuming that she saved $33.21 as half the| 
food bill, $12.75 representing her son’s lunches, and $26.50 inj 
rent, this is more than overcome (a) by her loss of $74.20j 
monthly, representing the average of her son’s contribution, j 

(b) by the greater withholding tax as a single person without j 
dependents which, based upon the published statutory with-! 
holding amounts, increased her tax by $19.60 per month, andj 

(c) by the meals which she did not eat at home which (based! 
upon eating out one-third of the time (App. 35a), that is, 101 
days per month, and assuming the modest sum of $2.00 per day j 
for such days) amounted to at least $20.00 per month. There j 
was an over-all loss on the few items mentioned at the time of i 
the hearing, but no account has been taken of her real loss due j 
to the increase in the cost of living between January 3, 1943, 
and September 27, 1945- The Court may take judicial notice 
of the fact that there was such an increase. If she, therefore, j 
as appears, had an actual cash loss at the time of the hearing, 
without consideration of the increased cost of living, then what¬ 
ever figures may be accepted as representing the per centum of 
increase in the cost of living between the two dates would show 
a corresponding further aggravation of her situation—and not, j 
as the appellants claim, that she was better off on the date of the j 
hearing than she was prior to her son’s death. She was de-j 
pendent and remained dependent and nothing in the record; 
shows to the contrary. Any amount paid by the roomer was 
for her own (the roomer’s) support and account, and did not| 
constitute income, as they “shared expenses” only; the saving j 
on rent has, of course, been accounted for above. 

Under the workmen’s compensation law it is not necessaiy to 
establish total or complete dependency, nor does the Act pro¬ 
vide that the dependency shall be to a substantial extent. A j 
showing of partial dependency satisfies the statute. See Leon \ 
A. Harris, t/a L. A. Harris Company v. Hoage, deputy commis- 1 
sioner, 62 App. D. C. 275, 66 F. (2d) 801 (1933); Pocahontas 
Fuel Company, Inc. v. Monahan, deputy commissioner, 41 F. 
(2d) 48 (C. C. A. 1, 1930); Michigan Transit Corp. v. Brown, 
deputy commissioner, 56 F. (2d) 200 (Mich. 1929); Texas 
Employers ’ Insurance Association v. Sheppeard, deputy com- \ 
missioner, 62 F. (2d) 122 (C. C. A. 5,1932); London Guarantee 
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ami Accident Company, Ltd. v. Hoage, deputy comnOssioner, 
64 App. D. C. 105,75 F. (2d) 236 (1934); Wende v. McManigal, 
deputy commissioner, 135 F. (2d) 151 (C. C. A. 2,1943; Norfolk 
Shipbuilding & Dry Dock Corporation v. Parker, deputy com¬ 
missioner , 154 F. (2d) 560 (C. C. A. 4,1946). 

In London Guarantee and Accident Company, Ltd. v. Robert 
J. Hoage, deputy contimissioner, supra, which arose under the 
Longshoremen's Act as applied in the District of Columbia and 
where it was held that the mother of a deceased employee was 
dependent upon him, notwithstanding that the employee’s fa¬ 
ther at the time of the son’s death zoos regularly employed and 
was receiving wages in the amount of $77 a week, this Honor¬ 
able Court said: 

The family kept no records of the housekeeping dis¬ 
bursements, but the father and mother estimated the 
expenses of maintaining the family at approximately 
$4,000 a year. All of this, apparently, was paid out of 
a fund handled by the mother and recruited from time 
to time by the wages, in whole or in part, of the father 
and the two sons. 

***** 

We do not mean to be understood as intimating that 
the mere possession of the bare necessities of life is suf¬ 
ficient to take one out of the role of dependency where 
other circumstances bring that condition into operation, 
nor to confine our definition of dependents to those per¬ 
sons who are not able to support life without assistance, 
for if in fact they depend on such assistance as a part of 
their means of living, and help from others is necessary 
to sustain them in the position to which they are accus¬ 
tomed to live, they would, as we think, be properly 
classed as dependents under the statute. 

* # * That she lived better and more comfortably 
as the result of the sons contribution does not destroy 
her claim of partial dependency. It is enough if she 
depended and relied on what he gave to enable her to 
enjoy the ordinary and reasonable necessities of life 
suitable to a person in her position. This, as we think, 
the evidence shows. [Italics supplied.] 
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In Texas Employers Ins. Assn. v. Sheppeard, deputy com¬ 
missioner, supra, in the fifth circuit the court said: 


Within the meaning of the act the father and step¬ 
mother of the deceased may have been partially depend- ! 
ent on him, though his contributions were not necessary 
to enable them to be supported without the help of an- j 
other or others. The fact that much of the larger part j 
of the money used in the support of the family was sup¬ 
plied by the father was not inconsistent with the father 
and stepmother being partial dependents of the deceased j 
if the contributions the latter was in the habit of making 
were required to enable them to meet the reasonably 
necessary expenses of living in the way to which they 
were accustomed, and they looked forward to and relied ! 
on the continance of such contributions for their support.! 

See also Michigan Transit Corp. v. Brown, deputy commie -1 
sioner, supra, wherein the court stated: 

Dependency has been generally held not to mean ab- j 
solute dependency for the necessities of life, but rather j 
that applicant looked to and relied upon the contribu -! 
tions of the injured employee in whole or in part as a! 
means of supporting and maintaining himself or herself! 
in accordance with the accustomed mode of life. 
[Italics supplied.] 


In Wende v. McManigal, deputy commissioner, supra, in the 
second circuit the court said: 

Parents are dependent if their own resources are not j 
sufficient to support them, even if they receive help from 
their other children. To be sure, the parents were not! 
dependent in the sense that they would have been desti- i 
tute without decedent’s financial assistance. But thati 
is not the test; the test is whether his contribution was 
in whole or in part a means of maintaining them in the ! 
manner in which they had been living, and whether they I 
looked forward to and relied upon the continuance of 
decedent's contributions to that end. [Italics sup¬ 
plied.] 


i 
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In Norfolk Shipbuilding & Dry Dock Corp. v. Parker, deputy 
commissioner, supra, in the fourth circuit the court said: 

These findings were based on testimony of the mother 
to the effect that she used the full amount of the money 
paid to her by her deceased son in the home and in pay¬ 
ing bills for food and other household expenses, and that 
while she kept no accounts she felt after his death the 
lack of the money which he had paid to her in his life¬ 
time and realized that she did not have as much to spend 
for the family as she had had prior to his death. The 
appellant contends that since the mother did not furnish 
any figures to show the amount spent by her for food 
in the household, or to show that the weekly payments 
of $15 by the son exceeded the cost of the meals and other 
expenses entailed by reason of the presence of himself 
and his wife in the family circle, therefore there was no 
substantial evidence to support the finding of depend¬ 
ency. We do not think that this argument is tenable. 
There was enough in the record to support the conclu¬ 
sion of the Deputy Commissioner that the expense of 
housing and feeding the family of five, including the 
son and his wife, was more easily borne with the weekly 
payment of $15 included in the family budget than it 
was after the payment ceased and the son and his wife 
no longer were members of the family. That indeed was 
the substance of the mother’s testimony; and it does not 
appear that the general household expenses, other than 
food, were substantially greater because of the presence 
of the son and his wife in the family group. 

The appellant suggests that after the son’s death 
the mother could have more than made up the loss of 
income derived from him by furnishing room and board 
to an outside couple at more than $15 per week. We 
do not understand that dependency, as a term as used in 
the statute, is to be determined on such a basis. The 
statute expressly provides, 33 U. S. C. A. App., sec. 
909 (f), that all questions of dependency shall be de¬ 
termined as of the time of the injury; and it is generally 
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held under compensation acts that the right of a parent 
to death benefits does not turn upon the ability of the 
parent to support life after the death of the child, but j 
recovery is allowed where the parent depended, at least 
in part, for the maintenance of his accustomed standard j 
of living upon the contributions of the deceased. Lon¬ 
don Guarantee & Accident Co. v. Hoage, App. D. C., i 
75 F. 2d 236; Engineering Co. v. Harris, 157 Md. 487; 
Puskor v. American Ry. Exp. Co., 149 Minn. 308. 

In the instant case the evidence indicates partial de¬ 
pendency upon the assistance of the son, and partial 
dependency is sufficient to support an award of the 
percentage of the wages of the deceased specified in the 
statute: Harris v. Hoage, App. D. C., 66 F. 2d 801; Texas j 
Employers' Ins. Assrc. v. Sheppard, 5 Cir., 62 F. 2d 122; 
Pocahontas Fuel Co., Inc. v. Monahan, 1 Cir.. 41F. 2d 48. 

In Pocahontas Fuel Co. v. Monahan, deputy commissioner, \ 
supra, in the first circuit the court said: 

We do not regard the fact that the father was possibly 
earning sufficient money to support himself alone as the 
test of his dependency. 

Appellants have cited some decisions under other compen- I 
sation acts purportedly in support of their contentions. Each 
statute, however, must be construed independently: Berwind- \ 
White Coal Mining Co. v. Rothensies, 137 F. (2d) 60, 61 
(C. C. A. 3,1943); South Chicago Coal & Dock Co. v. Bassett, j 
deputy commissioner, 309 U. S. 251; United States v. Stewart, \ 
311U. S. 60 at page 69. 

However, there are numerous cases wherein an award was 
affirmed, involving questions of dependency (nearly all as j 
partial dependency cases) arising out of contributions of de- j 
ceased sons to the support of their parents and other relatives 
under similar circumstances to the instant case: Paul v. State 
Ind. Accident Comm., 127 Ore. 599, 272 P. 267 (1928); Pushor 
v. American Ry. Exp. Co., 149 Minn. 308,183 N. W. 839 (1921); 
Associated Employers' Reciprocal Ass'n v. Lawrence, 264 S. W. ! 
1038 (Tex. 1924); States Engineering Co. v. Harris, 157 Md. ! 
487, 146 A. 392 (1929); Scuddy Coal Company v. York, 233 j 


i 
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Ky. 497, 26 S. W. (2d) 34 (1930); Clingan v. Carthage Ice & 
Cold Storage Co., 223 Mo. App. 1064,25 S. W. (2d) 1084 (1930); 
Ogden City v. Industrial Commission of Utah, 57 Utah 221, 
193 P. 857 (1920); Bylow v. St. Regis Paper Co., 166 N. Y. 
Supp. 874,179 App. Div. 555 (N. Y. 1917); Kostemo v. H. G. 
Christman Co., 214 Mich. 652, 183 N. W. 902 (1921); In re 
Peters, 65 Ind. App. 174,116 N. E. 848 (1917); Littell v. Lago- 
marcino Grape Company, 17 N. W. (2d) 120 (Iowa 1945); 
Arthur Murray Co. v. Cole, 189 S. W. (2d) 614 (Ark. 1945). 

Following are cases in which awards were made under the 
New York compensation law (from which the Longshoremen’s 
Act was largely adopted) for fatal injuries to sons who had lived 
in their parents homes, as reported in the New York State 
Industrial Commission Special Bulletin No. 161, on page 146: 

• A rigger hurt by a fall, award to mother; lived with 
her and her husband whom she had mamed within the 
year; had supported her before the marriage; after it, 
gave her $9 a week regularly and other money, presents 
and supplies now and then: Blauvelt v. Thurber, 221 
App. Div. 826. 

A steam-fitter’s helper killed by a fall; award to 
mother; lived with her and her husband, his stepfather, 
who was sickly; gave her $25 or $30 a week; she herself 
earned living premises and $10 a month as a caretaker: 
Donnelly v. Kingsley & Co., 221 App. Div. 823. 

A nineteen-year-old solderer fatally injured while us¬ 
ing an air jack; award of accrued disability compensa¬ 
tion and death benefits to his mother; lived with parents 
and four other children; paid $7 of his $18 weekly 
earnings into the family pot; his father earned $37 a 
week: Hebert v. Prest Air Devices, 224 App. Div. 799. 

A carpenter killed by an elevator; award to his 
seventy-two-year-old grandmother; mother insane; 
grandmother had taken her place and reared him with 
his four brothers and sisters; he had contributed $15 a 
week to the family pot: Janececk v. Bonded Floors Co., 
223 App. Div. 805. 

A twenty-two-year-old lineman electrocuted by a live 
wire; award to father and mother; lived with them on 
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fifty-three-acre farm; father’s age was sixty-four; son 
gave mother $5 a week, also gave father money to buy 
feed and pay taxes: Jansen v. Harlem Valley Electric 
Carp., 222 App. Div. 786. 

A pumpman killed by falling roof rock; award to 
mother; lived with parents, two brothers and a sister; 
father had been unwell; earned more than father; gave 
mother $15 a week and bought things for the home: 
Lmderman v. Beaver Products Co., 222 App. Div. 844. 

An eighteen-year-old laborer killed by a fall; award to 
father; lived on ten-acre farm with father, mother, and 
sixteen-year-old sister; mother and sister did not file 
claims; son had promised to help pay for and stock the 
farm; had worked for his employer but ten days: Rifen- 
bark v. Mohawk Limestone Products Co., 224 App. Div. 
803. 

Boilermaker’s helper, twenty-one years old, killed by 
collapse of a scaffold; award to mother; lived with 
father, mother, three brothers, and a sister; home mort¬ 
gaged ; father earned $24 a week; deceased $23, of which 
$13 went to the family: Sidoti v. Dutchess Bleachery, 
222 App. Div. 705. 

It is respectfully submitted that the evidence clearly shows 
the partial but substantial dependency of the mother at the 
time of her son’s injury and death of a degree well within the 
degree of dependency shown in the cited decisions and is suffi¬ 
cient to support the finding of dependency. The fact “that 
there are many families in this land of ours living on less income 
than this claimant had for herself alone” (quotation is from 
appellants’ brief, page 9) is not the criterion which this Court 
and others have applied. 

The decisions under the Longshoremen’s Act, to the effect 
that the question whether the parent of a minor child was 
' dependent upon him is one of fact, are consistent with the de¬ 
cisions under other like compensation laws. This accord may 
be noted by comparison with the following cases: Sallee v. 
Calhoun, 46 N. M. 468, 131 P. (2d) 276 (1943); Mower v. 
Putnam Lumber Co., 152 Ha. 520, 12 S. (2d) 370 (1943): 
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Smith v. Travelers Ins. Co., 29 S. E. (2d) 709 (Ga. App. 1944); 
Wilken v. Shein’s Express Co., 131 N. J. L. 450, 37 A. (2d) 47 
(1944); Crossett Lumber Co. v. Johnson 187 S. W. (2d) 161 
(Ark. 1945); Froman v. Banquet Barbecue, 284 Mich. 44, 278 
N. W. 758 (1938); Garbutt v. Stoll, 287 Mich. 393, 283 N. W. 
624 (1939); Batelho v. J. H. Tredennick, 64 R. I. 326, 12 A. 
(2d) 282 (1940); Guidry v. Swift & Co., 199 S. 619 (La. App. 
1941); Smith v. Roth Cadillac Co., 145 Pa. Super. 292, 21 A. 
(2d) 127 (1941); Crane Co. v. Industrial Comm., 378 Ill. 190, 
37 N. E. (2d) 819(1941). 

The appellants’ statement (page 5 of their brief) that “This 
(absence of dependency) does not preclude payments at a later 
date should a dependency then exist” is a misstatement of the 
effect of the workmen’s compensation law. Appellants say that 
“the mother of the deceased was not dependent upon the de¬ 
ceased at the time of his death.” If they are correct then she 
would never be entitled to compensation, regardless of her fu¬ 
ture circumstances. A mother is not a dependent within the 
meaning of the Act unless (as the Act in effect prescribes in 
section 9 (f) ) she was a dependent “as of the time of the 
injury” 

REVIEW OF APPELLANTS’ ARGUMENT 

The appellants are apparently seeking a kind of review which 
is not authorized by the statute, and one not recognized by de¬ 
cisions of this Court and by the Supreme Court of the United 
States. It is fairly apparent from page six of their brief that 
the appellants would like to have the Court reweigh the evi¬ 
dence, again to determine the preponderance thereof. In judi¬ 
cial review of administrative action under workmen’s compen¬ 
sation law, the courts, including the United States Supreme 
Court, have specifically stated that, in respect to the evidence, 
upon judicial review the court will determine, in respect to a 
challenged finding, whether or not there is evidence to support 
the challenged finding of the deputy commissioner. This rule 
was recognized by this Court in London Guarantee and Acci¬ 
dent Co. v. Hoage, 64 App. D. C. 105 (relied upon by the ap¬ 
pellants), when the Court made the statement quoted by 
appellants. 
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The fact question the deputy commissioner had to decide was 
whether, at the time of inj ury, Mrs. Larmer was dependent upon | 
her son. As to this fact question, there is evidence in the trans¬ 
cript of testimony fully supporting the finding of the deputy 
commissioner that such dependency did exist. Appellants are 
evidently aware of such situation but appear to take the posi¬ 
tion that since Mrs. Larmer was gainfully employed (notwith¬ 
standing a concurrent dependency upon her son), she had 
enough to supply her with the bare necessities of life. The ap¬ 
pellants say that the Court “can take judicial knowledge of the 
fact that there are many families in this land of ours living on 
less income than this claimant here had for herself alone.” The 
appellants’ statement is apparently based upon the fact that 
there are people existing in this country living in a mode of life 
below a reasonable subsistence level. It is perhaps true that 
there are many undernourished and ill-fed and ill-housed per¬ 
sons who stay alive upon less financial support than that relied 
upon by the mother. The workmen’s compensation law was 
not intended to be applied so as to deny compensation to a 
dependent so long as such dependent, by his or her efforts, could 
manage to exist, regardless of the standard of such existence. 
The proper criterion in determining whether dependency exists 
is not the sometimes called “bowl of rice” theory. This Court 
and other courts, which have construed the Longshoremen’s 
Act,, uniformly have recognized the principle. This Court 
specifically did so in the above-cited case (upon which appel¬ 
lants rely) when it said: “We do not mean to be understood as 
intimating that the mere possession of the bare necessities of 
life is sufficient to take one out of the role of dependency 
* # *, nor to confine our definition of dependents to those 

persons who are not able to support life without assistance, for 
if in fact they depend on such assistance as a part of their means | 
of living, and help from others is necessary to sustain them in 
the position in which they are accustomed to live, they would, 
as we think, be properly classed as dependents under the stat¬ 
ute” (75 F. (2d) at page 237). 


\ 
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CONCLUSION 

It is respectfully submitted that the compensation order filed 
by the deputy commissioner is in accordance with law and that 
the decree of the lower court dismissing the complaint was 
proper and should be affirmed, with costs. 
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